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The Texas Company 


With the acquisition of the Penniman patent rights 
and in combination with other rights, The Texas 
Company is in a position to offer to the Electric Rail- 
ways of the country a new power-saving principle of 
lubrication. 


Speaking conservatively, a 20 per cent saving in 
power is assured —33 per cent has been attained. 





Executives of Electric Railways are invited to cor- 
respond with us to secure complete data. | 


THE TEXAS COMPANY | 
Lubricating Division | 
Dept. L, 17 BATTERY PLACE, NEW YORK CITY 


NOTE—these savings do not require any radical change in present methods 
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On the 


job every hour 


The need for uninterrupted service — regardless of 
the date or hour — is well understood by Standard. So, 
you will find that all Standard wires and cables are built 
to assure minimum interruption. 


Our representatives have an interesting story for you. 
Trained in practical problems, they have contributed much 
to Standard’s ability to supply all types of wires and cables 
for the most exacting job. And they are fully capable of 
interpreting our service to you. 

Engineers, research technicians, personnel, labora- 
tories, wide manufacturing facilities — together they con- 
stitute a source of consultation, experiment, or supply 
which is worthy of your complete knowledge. 

When may we tell this story? Will you name a date 
convenient for you? 


STANDARD UNDERGROUND CABLE COMPANY 
Division of General Cable Corporation 


Perth Amboy, N. J. 
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Waar MAKES 





The boy takes his birthday watch apart to see what makes it tick. 
The man listens to the tick of the uranium electrons discharged 
into space—he actually hears the atoms of the metal disintegrate. 











HE spirit is the same—the 
'T spirit of pure science. For 
thirty years General Electric 
has encouraged this spirit— 
this keen play of scientists 
just beyond the border of 
the known—by one of the larg- 
est annual subsidies devoted 
to the pursuit of pure 
knowledge. 

Both for you and for Gen- 
eral Electric this policy has 
proved to be a practical, profit- 
able investment. For example, 
the present G-E Mazpa lamp. 
Years of purely scientific inves- 
tigation preceded this invention. And to-day, it saves the 
American people about a billion dollars a year in lighting bills. 

The history of General Electric research is, in fact, crowded 
with such practical contributions to the comfort, health, and 
prosperity of us all, yet most of them owe their origin to 
the purely scientific curiosity which is the real dynamo of Gen- 
eral Electric accomplishment. Because General Electric has 
pioneered this policy, and maintains it on a steadily increas- 
ing scale, the G-E monogram on any electric product—whether 
it is the little motor that runs your sewing machine or the 
turbines that drive the newest liners out to sea—is your 
assurance of electrical correctness and dependability. 


JOIN US IN THE GENERAL ELECTRIC HOUR, BROADCAST EVERY SATURDAY AT 9 P.M., 
E.S.T. ON A NATION-WIDE N.B.C. NETWORK 


GENERAL ELECTRIC 
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AIR transport—one of the dreams of Jules 
Verne—is no longer a mere chimerical con- 
cept of an author’s brain. 


THE oceans and the continents of the world 
are being repeatedly “conquered” by both 
airplanes and by dirigibles; around-the-world 
passenger tickets are being sold, and the 
voyagers are delivered safely at their des- 
tination—which is also their starting point. 

* * 

REGULAR passenger-plane service is in suc- 
cessful operation between our cities, running 
on schedules so well timed as to meet train 
connections. 

* * 

Durinc the Labor Day vacation period the 
demand for airplane transportation swamped 
the air transport offices. 

* * 


Air transport lines are being organized; 
airports are being established; airplane fac- 
tories are being built; stocks in air-transport 
enterprises are being featured on the market 
in Wall Street. 

* 

THE era of practical, 


transportation is upon us. 
. + 


commercial air- 


Wuat changes will all these phenomena 
make in our economic development? 
* * 


WHEN is a commercial airplane or dirigi- 
ble that carries passengers and freight on a 
fixed schedule of rates a “public utility?” 

* * 


Wuat effect will the air utilities have 
upon our railroads, our steamboats, our 
street railways, our bus lines, our taxicabs, 
and even upon our electric power enterprises? 

. * 


Wuat commissions will regulate them? 
What new laws will their advent make neces- 
sary? How will the various forms of air 
transportation be grouped and classified? 

« . 


THE answers to these questions are of 
importance not only to the air transportation 
companies; they touch upon the present and 
future interests of every public utility with 
which this spectacular new-comer is destined 


to compete. 
* * 


Pusitic Urtmities Fortnicutty, in this 
issue, (turn to pages 332 to 347), is featuring 
the first of severgl articles that will appear 
during the ensuing months on this timely 
topic. It is contributed by Pror. Myron W. 
WATKINS. 


VI 


Pror. WATKINS is professor of economics 
in New York University—the institution 
which, through the Daniel Guggenheim Foun- 
dation, has shown such conspicuous and com- 
mendable enterprise in tackling the problems 
presented by the coming of the aircraft. 

* * 


In addition to being professor of economics 
in New York University, for the past five 
years, Pror. Watkins has been acting as 
the director of the Division of Government 
Regulation of Business, of the National In- 
dustrial Conference Board. In this position 
he has prepared a number of studies, pub- 
lished in a series of four volumes, dealing 
with different phases of the problem of gov- 
ernment control. 

* - 

Because of the influence which commer- 
cial air transport is destined to have upon 
other public utilities, the editors believe that 
Pror. Watkins’ article, .which deals with 
some of the fundamental economic aspects of 
the subject, is well worth the unusual amount 
of space which it occupies. 

* + 


WortH ALLEN, whose article “Why Elect 
Commissioners?” appears on pages 350-360, 
is a member of the Public Utilities Com- 
mission of Colorado. 

* * 

WHETHER members of the State Commis 
sions should be elected by the people or ap- 
pcinted to office is a controversial point; 
our states are pretty evenly divided on this 
questicn. Mr. ALLEN presents arguments on 
both sides of this case. 

* 


CoMMISSIONER ALLEN was born in Ken- 
tucky in 1887, and graduated from George- 
town College, in his native state, in 1908. 
He received his law degree from the Uni- 
versity of Chicago in 1912, and practiced 
his profession in Chicago until 1918, when he 
moved to Colorado; his practice was all in 
the state and local Federal courts and the 
Supreme Court of the United States. He 
was appointed to the Public Utilities Com- 
mission of Colorado in 1927. 

* 7 

Mr. Francis X. WEtcuH, author of “Why 
Does Street Car Riding Breed Dishonesty?” 
on pages 363-367, is a member of the editorial 
staff of Pusiic Uticitires FortNicHrt ty. 

* * 

In the next issue of this magazine Dr. 

Joun Bauer, widely known as an authority 
(Continued on page VIII) 
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The 


American Electric Railway Association 


announces its 


48th ANNUAL CONVENTION 
to be held in the new auditorium at 
ATLANTIC CITY, N. J. 
SEPT. 28 - OCT. 4 incl. 





The following affiliated Associations will hold meetings 
at the same time and place: 


American Electric Railway Accountants’ Association 
American Electric Railway Claims Association 
American Electric Railway Engineering Association 
American Electric Railway Transportation and Traffic 


Association 


An exhibition by the Manufacturer members will fill the Auditorium 
floor area and the adjacent Boardwalk Plaza to capacity. The 
most up-to-date developments in modern transportation will be 


shown. 





For information, apply 
AMERICAN ELECTRIC RAILWAY ASSSOCIATION 
292 Madison Avenue, New York City 

















VIII PAGES WITH THE 


on public utility problems, will express his 
views on the holding company—a type of 
corporation that is growing so rapidly that 
it is presenting problems that are demanding 
solutions and raising questions that are de- 
manding answers. 

n . 


Is the holding company justified as a form 
of business organization? Can the evils 
associated with it be eliminated by judicious 
regulations ? 

* * 

Can it be preserved as an institution for 

the development of desirable public policy? 


* . 
How should it be treated? 
+ +” 


THESE are some of the leading queries 
that Dr. Bauer considers in his informative 
article—which is of interest not only to 
utility executives, lawyers, and economists, 
but incidentally to owners of holding com- 
pany securities. 

* * 

WHEN BENJAMIN FRANKLIN was seven 
years old he was presented with a pocketful 
of pennies. But he became fascinated with 
a penny whistle that belonged to a playmate 
and—unmindful of the value of his money— 
he swapped his pocketful of coppers for the 
whistle. 

* * 

LittLeE BENJAMIN’s brothers told him that 
he had paid several times what the penny 
whistle was worth. “This” he wrote later 
“put me in mind of the good things I might 
have bought with the rest of the money... 
and the reflections gave me more chagrin 
than the whistle gave me pleasure.” 

* * 

Are holders of public utility 

paying too much for their whistles? 
. . 

Tus question has been bothering the pub- 
lic utility regulatory authorities ever since 
the present trend toward consolidations and 
mergers started. 


securities 


« 


Is a Public Service Commission justified 
in saying to the utility companies: “We shall 
not allow you to consolidate if, in our judg- 
ment, you are paying too much for~ your 
whistle?” 

+ * 

In the next number of this magazine Mr. 
Henry C. Spurr will point out some of the 
basic factors that enter into this timely and 
vital problem. 

* * 

PursuANT to its policy, Pustic UTILities 
FoRTNIGHTLY is treating these and other 
regulatory problems from an unbiased point 
of view, and is publishing expressions of 
opinions from authorities of recognized stand- 
ing whose ideas are quite at variance. 


EDITORS (continued) 


IN commenting upon this policy, Hon. I. 
Wave CorrMaANn, Chairman of the Public 
Service Commission of West Virginia, writes 


the editors: 
+ * 


“Att the defense that state regulation re- 
quires against the suspicions of those who are 
sceptical of its effectiveness, and against the 
uncertainties arising from the present mania 
for mergers of utility interests, is a fair 
discussion and honest statement of the devel- 
opment of this new branch of political 
science. Pusiic Utititres FortNIGHTLy of- 
fers the forum for such discussion and state- 
ment.” 


* . 
Check! 

* * 
AmMonc the important commission and 


court rulings noted in the Public Utility 
Reports section of this number, (see page 
383), are the following: 

* * 


One of the most pressing needs is the 
construction of rate schedules which shall be 
fair to consumers and utilities and _ shall 
develop the industry by increasing business. 
The New York Commission has given its 
attention to this matter in the Brooklyn 
Borough Gas Company Case. (See page 
433). 

* * 

Tue allocation of costs between consumers 
cn a meter basis and on a consumption basis, 
it is found, must be somewhat arbitrary. 
The New York Commission attempts to 
construct a schedule by drawing a reasonable 
line of demarcation. 

* * 

Tue Commission further goes into the 
question of a statutory prohibition against a 
gas “service charge” and holds that the 
service charge restrictions does not prevent 
a proper apportionment of costs between 
large and small consumers. 

. * 

Here again the Commission emphasizes 
the importance of relieving paying con- 
sumers from carrying more than a fair 
share of the burden of expenses. 

a 7 

Tue Pennsylvania Commission has held 
that its power to enforce the duties and 
obligations imposed by law upon public 
utilities is unimpaired by the intercorporate 
relations of an operating utility and_ its 
holdings. (See page 483). 

* * 

Tue right of a subsidiary company to 
guard against a municipality engaging in 
competitive service, notwithstanding the fact 
that the company is owned or controlled by 
interest not subject to the regulation of the 
Commission, is upheld in the same decision. 

—Tue Eprrors. 
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VITAL 


The operating econo- 
mies that take effect 
IMMEDIATELY 
after treadle-ized door | 
control is adopted | 
have made 
TREADLE- 
IZATION 


of vital importance to 
street railway manage- 
ment and finance. 


National Pneumatic Company 


Executive Office: Graybar Building, New York 
General Works, Rahway, New Jersey 


MANUFACTURED IN TORONTO, CANADA, BY 
518 McCormick Building Railway & Power Engineering Corp., Ltd. 1010 Colonial Trust Building 
CHICAGO PHILADELPHIA 
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11th Annual Convention 
of the 


American Gas Association 


New Municipal Auditorium 





ATLANTIC CITY, N. J. 


OCTOBER 14-18, 1929 





The greatest exhibition of gas appliances and equipment in 
the history of the industry—a program chock full of interest 
to every department of the business. 


Plan Now to Be There Then! 





AMERICAN GAS ASSOCIATION 
420 Lexington Ave. New York, N. Y. 
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Reminders of siete Notable Events 
Coming Events Utilities Almanac and Anniversaries 








19 TA {The Annual Convention of the American Gas Association will be held in Atlantic 
City, N. J., October 14-18, 1929. 





20 F The Pennsylvania Railroad opened its 20-mile, single-track, horse-drawn railroad 
between Philadelphia and Paoli for “unrestricted traffic,” 1832. 








21 Sa The American Daily Advertiser, the first daily newspaper in the United States, made 
its appearance in Philadelphia, 1784. 





Reports from Florida revealed that the radio amateurs did heroic work in summoning 
aid when the hurricane destroyed the wire communications, 1926. 


22 


TM 





23 M One of the most important public utilities of history was completed when Emperor 
Cravuprivs laid the last stone in the Roman aqueduct, 54 A. D. {Autumn begins. 





94 Tu The DeWitt Clinton railroad passenger train made its first official run between Albany 
and Schenectady, N. Y., with five coaches, 1831. 





25 W CuristopHer CoL_umsus again showed the way to transatlantic traffic when he 
started on his second voyage to America, 1493. 





% TA The installation of radio apparatus on merchant vessels began to gain great headway; 
over 2,500 ships of the British Merchant Marine were equipped, 1918. 





27 F The first locomotive to draw a train of cars over a railroad track traveled 9 miles 
from Stockton to Darlington, England, in 65 minutes; 1825. 











28 Sa {The American Electric Railway Association will open its 48th Annual Convention in 
the Municipal Auditorium, Atlantic City, today. 





29 S The famous “South Sea Bubble,” a scheme for paying England’s national debt, burst 
and involved countless people in financial ruin, 1720. 





30 M Telephone service between the United States and Mexico was opened to the public 
for the first time, 1927. 


CH OCTOBER Ne} 


1 Tx The Board of Railroad Commissioners of North Dakota was provided for in the 
State Constitution, adopted by the people, 1889. 











2 W Stock of the Mohawk & Hudson railroad (of which 3,000 shares were issued) were 
placed on sale in the N. Y. Stock Exchange at $110; 1830. 











“We must never stop informing the public and educating our- 
selves and our employees in the fundamentals of our industry.” 


—Martin J. Insutt 
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Lees st pts cee ane a es penn eS 
Drawing by Vernon Howe Bailey Copyright, 1924, by General Electric Co. 


Battlements of Peace 
SOME OF THE MASSIVE MASONRY ON THE MUSCLE SHOALS POWER PROJECT 


“Therefore when we build, let us think that we build 
(public edifices) forever. Let it not be for present delight, 
nor for present use alone, let it be such work as our de- 
scendants will thank us for, and let us think, as we lay stone 
on stone, that a time is to come when, those stones will be 
held sacred because our hands have touched them and that 
men will say as they look upon the labor and wrought sub- 
stance of them, ‘See! this our fathers did for us.” 
—RUvuSKIN 
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The PUBLIC UTILITIES AND THE PUBLIC 


please in business, it used to be 

rumored that big concerns seek- 
ing monopoly would often cut prices 
below cost in order to drive out or 
gobble up their weaker rivals. After 
the big fish had disposed of the little 
fish in this way, the public—so the 
story continues—having enjoyed a 
short paradise of cheap goods dur- 
ing the rate war, would suddenly 
awaken to the fact that past losses, 
with interest and perhaps more, were 
being recouped by the survivor. 

This was said to happen in the 
days of free and open competition be- 
tween public utilities before State 
Commission regulation. It undoubt- 
edly could happen again in the ab- 
sence of regulation. 

An exceedingly important decision 
has been filed by the supreme court of 
Nebraska in an interesting contro- 
versy over the rights of competitive 
companies in the sale of electricity. 


LT the good old days of do as you 


Nebraska has witnessed what prom- 
ised to be a battle for supremacy be- 
tween certain electric companies, and 
it has stepped in and separated the 
contestants by judicially restraining 
one of them. The storm area centers 
about the little town of Hartington, 
but the principles emanating from the 
decision are of wider significance. 
For a number of years, according 
to the findings of Judge Eberly, Hart- 
ington has been served by one of the 
subsidiaries of the Interstate Power 
Company of Delaware, a parent or- 
ganization now controlling more than 
$42,000,000 in assets situated in 
Iowa, Illinois, Wisconsin, Minnesota, 
North Dakota, South Dakota, Ne- 
braska, and Oklahoma. Until a com- 
paratively recent date the scale of 
charges contained a top rate of 18 
cents per kilowatt hour which the 
Hartington citizens deemed excessive, 
After some agitation and resent- 
ment over this rate, a new and inde- 
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pendent company was formed which 
proposed in the form of a contract 
with the city to serve at a “top rate 
of 9 cents per kilowatt hour.” There- 
upon the subsidiary of the Interstate 
Company reduced rates from 18 to 
14 cents, but the new Hartington 
Electric Light Company continued 
with its plan and constructed a plant 
after being given the endorsement of 
the city as evidence by an election. 
Soon after commencing operation at 
the 9-cent rate, 97 per cent of the old 
company’s customers went over to the 
new Hartington company. 

Then the Interstate officials organ- 
ized a new subsidiary, according to 
Judge Eberly, under the name of the 
Cedar Light & Power Company 
which proposed to serve at a rate of 
6 cents. The court found as a matter 
of fact that the 9-cent rate would 
yield approximately $8,535.52 annual 
profit, while the 6-cent tariff promised 
to show an unavoidable loss of at least 
$4,104. It was assumed from these 
facts that the 6-cent rate was intended 
solely for the purpose of eliminating 
competition. This was done by using 
two corporate names although the 
control was admitted by the manager 
of the Interstate Company to be one 
and the same. Judge Eberly’s opin- 
ion stated : 


“For it appears without dispute 
that of all thus exclusively owned 
and operated by an ‘identical con- 
trol,’ one entity establishes a 6-cent 
rate at Hartington and the others 
give directions authorizing or main- 
taining elsewhere in Nebraska, un- 
der like situation, rates exceeding the 
Hartington rate by 100 per cent. In 
short, by multiplicity of corporate 
forms under a single ‘control’ the 
commands of the statute were to be 


circumvented and the public policies 
established thereby were to be de- 
feated. It fairly appears from the 
record as an entirety, what certain 
testimony establishes as an admis- 
sion on part of the agents of the 
‘control’ then engaged in the trans- 
action of its business, that the ‘6-cent 
rate was a fighting rate,’ and ‘that the 
Cedar Light & Power Company was 
a fighting company’ organized for 
that purpose ‘and to get around the 
damned Nebraska antidiscrimination 
statutes.’ ” 


The Nebraska antidiscrimination 
statutes referred to was a law provid- 
ing that any person, firm, or concern 
doing business in that state and en- 
gaged in the production, manufac- 
ture, or distribution of any commod- 
ity in general use, that shall inten- 
tionally, for the purpose of destroy- 
ing the business of a competitor in 
any locality, discriminate between 
different sections of the state by sell- 
ing such commodity at a lower rate 
in one section than charged for such 
commodity by the same party in an- 
other section, after making due allow- 
ance for the difference, if any, in the 
grade or quality and in the actual 
cost of transportation from the point 
of production or manufacture, shall 
be deemed guilty of unfair discrimi- 
nation. 

The court found that the produc- 
tion, sale, and distribution of elec- 
tricity was within this statute and ap- 
proved the petition of the state for 
an injunction restraining the Cedar 
Light & Power Company from com- 
bining and conspiring with the Inter- 
state Power Company or its other 
subsidiaries to destroy the business of 
a competitor. The court further re- 
fused to regard the corporate entity 
as existing between the parent and its 
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subsidiaries holding that the plural 
use of the corporate fiction was an 
obvious attempt to circumvent the 
statute already mentioned. 

Chief Justice Goss and Justice Rose 
dissented from the majority opinion, 
holding that no actual damage had yet 
been shown to the Hartington Com- 
pany as a result of the alleged con- 
spiracy. 

One might, at first glance, wonder 
why this situation is not common in 
other states. The answer is Commis- 
sion regulation, which has been re- 
garded as far more effective than 
antidiscrimination statutes. 

Somewhere between that 6-cent 
rate and that 18-cent rate is a fair 


and reasonable rate for the sale of 
electricity in Hartington—fair to the 
consumer and fair to the utility, re- 
gardless of whom the latter might 
be. Where companies function un- 
der Commission regulation, they are 
sure of their ground. They are sure 
of a fair rate and protection from 
unwarranted competition. Whether 
they are independent or linked to the 
biggest chain in the industry, they 
can earn neither more nor less than a 
reasonable return on the fair value of 
their property actually devoted to 
public service. This makes for sta- 
bility in regulation. 


State ex rel. Spillman v. Interstate Power 
Co. 


e 


A Consolidation Is Approved as Being in the Interest of 
Small Consumers 


to Vermont Commission has 
taken up the cause of the small 
domestic consumer. In spite of all 
the vast development in the produc- 
tion of electricity, the enormous 
amount of capital invested in the plant 
and distribution lines connecting 
various systems in recent years, and 
the almost universal use of electricity 
at the present time, according to the 
Commission, there has been no gen- 
eral or widespread reduction in the 
residential rates throughout the state 
of Vermont. 

The Commission in authorizing the 
Central Vermont Public Service Cor- 
poration to do business within the 
state believes that relief for the small 
domestic consumer lies in allowing 
them to enjoy the economic benefits 
of consolidation as well as scientific 
and promotional rate making. In ap- 


proving the program of the petition- 
ing company to merge seven impor- 
tant operating companies of the state, 
the Commission complimented the pe- 
titioner on its spirit of co-operation 
with the Commission in the latter’s 
efforts to pass on to the domestic con- 
sumer immediately the benefit of con- 
solidation and to modernize the un- 
economic and antiquated rate struc- 
tures of the constituent companies. 
According to estimates made by the 
petitioner, on the basis of the same 
amount of kilowatt hours sold, the 
new proposed rates will cause for the 
first year it is in effect a loss of some 
$64,000, in the operating revenues of 
the consolidated company over the 
operating revenues for 1928 of the 
constituent companies. But the man- 
agement hopes that the new rates will 
promote a much greater consumption 
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of electricity in the homes of the 
small consumers so that this apparent 
loss will soon be recovered. The 
Commission believes that this is the 
proper attitude for the utility to take 
and that the proposed rates are a dis- 
tinct advantage over the old rates. 
The Commission, in giving its ap- 
proval of the petition, stated: 


“We believe that the domestic con- 
sumer of electricity has been neg- 
lected in the past by the utilities. He 
uses current after the factory and 
store have closed for the day, thus 
contributing materially and benefi- 
cially to the well-balanced load for 
the 24-hour period. He pays more 
than 64 per cent of the total revenue 


derived from electric service ren- 
dered. Power customers of electric- 
ity consume current in such quanti- 
ties that they may protect themselves 
against excessive rates by installing 
their own facilities for the generation 
of current. This fact creates a com- 
petitive situation which tends to in- 
duce the utility to keep its rate as low 
as or lower than the power can be 
produced by the manufacturer, but 
the domestic consumer has no re- 
course save to the oil lamp, Delco 
system, or some similar device for 
the production of light. The house- 
holder was willing to pay practically 
any price for electric lighting twenty 
or more years ago when electricity 
was beginning to be used.” 


Re Central Vermont Public Service Corp. 
No. 1463. 


Must a Telephone Company Install and List a Pay Station? 


\ \ 7 © were surprised when the ques- 
tion whether a telephone com- 


pany must install and list a pay sta- 
tion was asked by a curious attorney 
to discover how little authority there 
is on the subject. One would think, 
glancing over the query quickly, that 
such a matter would have been 
brought up and settled long ago, but 
apparently it has not. 

But on second thought the reason 
reveals itself. Telephone companies 
are only too happy to install a coin 
box whenever and wherever they will 
pay. No Commission need suggest 
to the average company that a station 
is needed here or there. The compa- 
nies are usually far ahead of them. 

On the other hand, the authority of 
the Commission has quite often been 
invoked to restrain the company from 
putting in coin boxes instead of pri- 
vate stations. Boarding houses, 
schools, clubs, and fraternity houses 


have been among the number of cus- 
tomers who would rather hear “num- 
ber please!’’ for a flat rate per month 
than “deposit 5 cents!’ every time 
a call is made. Companies have been 
authorized to decline to place a flat 
rate station in any store, office, or 
place of business freely accessible to 
the public. 

But to return to the original query, 
it is not commonly known even in 
utility circles that the service obliga- 
tion of a telephone company with re- 
gard to public stations is on a quite 
different footing from its obligation 
to private line subscribers. A tele- 
phone company like any other utility 
is duty bound by law to extend pri- 
vate service to anybody ready, will- 
ing, and able to pay for it. But it is 
under no obligation to install a pay 
station unless it believes that the re- 
turns will be profitable. No lunch 
room or pool room operator can 
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legally demand a coin box. The exact 
location of public stations is a matter 
solely within the managerial discre- 
tion of the company. 

But to go farther than the personal 
desire of pool room operators, has the 
public any right to the location of a 
coin box in any particular place? 
Among the nearest decisions on this 
point was one handed down a few 
weeks ago by the West Virginia Com- 
mission. 

Mr. V. P. Hertzog owned a drug 
store at Worthington, West Virginia. 
In the drug store was a coin box sta- 
tion. It was a profitable station as 
such stations go, but the company 
sometime ago was under the impres- 
sion that it need not list pay stations 
in its directory. If that were so, it 
concluded, why not turn an honest 
penny by making an additional charge 
for listing such stations? 

Mr. Hertzog resented the idea of 
paying 75 cents a month for having 
his pay station listed and when he re- 
fused to pay, the telephone company 
discontinued his service. Whereupon 
he complained to the Commission. 

The Commission sustained the 
pharmacist on the first count and de- 
cided that if private stations were en- 
titled to directory listing without 
extra charge, it would be discriminat- 
ing to require public stations to pay 
for it. Every time a new station is 
added to an exchange, the entire 
service becomes proportionately more 
valuable. Certainly service is worth 
more to a man who can call without 
toll 85,000 stations, than it is toa man 
who has free access to only 10,000. 
To fail to list any of these stations 
(assuming that the subscriber did not 
for reasons of his own want it kept 


out of the phone book) would be to 
impair the value of the entire service 
to the public. A number that nobody 
knows is a number that no one will 
ever call. As Chairman Coffman puts 
it, it takes two to make a telephone 
conversation. The company might 
not owe any duty to Mr. Hertzog to 
list his phone but what about the con- 
venience of the subscribers at large 
who have to reach someone through 
the pay station? 

Having settled that point, however, 
the next question arose as to whether 
the Commission could compel the 
company to reinstate the service. 
Here is where the members of the 
Commission differed. Commissioner 
Divine dissented from the majority 
opinion and held that the establish- 
ment or re-establishment of pay sta- 
tion service is a matter solely within 
the discretion of the company. 

Chairman Coffman, giving the con- 
trary views of the majority, stated: 

“In the ordinary case the Commis- 
sion is not concerned as to the par- 
ticular site of a public pay station, 
although it may properly require the 
establishment and maintenahce of 
such service at some convenient and 
accessible site to be acquired by the 
utility. In this case, however, no 
other site has been proposed by the 
company. Its defense is that the 
service is not necessary. It appears 
that the telephone equipment has 
never been removed from the com- 
plainant’s store, and, under all the 
circumstances of this case, no vio- 
lence will be done to the utility’s 
managerial rights to require the serv- 
ice reinstated in Hertzog’s store, up- 
on the conditions proposed by the 
defendant as hereinbefore modified 

and approved, until such time as a 

site may be available that is more 

—* and accessible to the pub- 

ic. 
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As far as we can gather from this 
and less obvious cases, the Commis- 
sion has no authority over the exact 
location of any coin box. Where a 
notorious demand for such service ex- 
isted, however, such as near a large 
factory where employees are for- 
bidden to use the operator’s phones, 
the Commission could probably re- 
quire the utility to locate a pay sta- 
tion somewhere in that vicinity, leav- 


ing the detail of the exact location to 
the company. Furthermore, as in the 
Hertzog case, where a profitable sta- 
tion has once been established, the 
utility would probably be required to 
propose and prove a more convenient 
and accessible location to the general 
public before being permitted to re- 
move it. 


Hertzog v. Marion Teleph. Co. Case No. 
1888. 


A New York Utility Evading Regulation Is Denied Protection 


by the Commission from Rivals 


O NE of the effective ways in which 
a Commission can punish a 
utility which has disobeyed the let- 
ter or spirit of regulatory laws is to 
deny to it the protection of its mo- 
nopoly. In other words, a utility 
guilty of such shortcomings has for- 
feited its right to be secure from com- 
petition. 

Sometime ago the New York Com- 
mission decided that public conven- 
ience and necessity demanded a bus 
route between upper Nyack and Tap- 
pan in Rockland county. As a result 
of this decision a certificate was 
awarded to the Northern Valley Bus 
Line, Inc., a New York corporation. 
Shortly after this certificate was 
awarded, the Northern Valley Bus 
Line, Inc., fell under the control of 
the Public Service Co-ordinated 
Transport, a New Jersey corporation, 
which bought all of its stock. The 
New York Company’s name was 
changed to “Public Service Inter- 
state Transportation Co., Inc.” 

The New York company then 
transferred in some way the property 
and operation of the line over to the 


New Jersey company which had no 
certificate to operate the route. Com- 
missioner Van Namee, summarizing 
the situation, stated: 


“This latter corporation has no 
certificate of convenience and neces- 
sity for the operation of the line. 
While apparently the stock of the 
New York corporation has not been 
actually turned over to the New Jer- 
sey corporation, and the certificate 
of convenience and necessity of the 
New York corporation is still vested 
in that corporation, the situation ap- 
parently is that the stock of the New 
York corporation is being held by 
Mr. Van Mittelsworth in trust for 
the New Jersey corporation, and the 
only function performed by the New 
York corporation is to act as the 
naked holder of the title to the cer- 
tificate of convenience and necessity. 
‘ As the New York corpora- 
tion is not operating the line, and ap- 
parently has divested itself of all 
power to operate the line, and as the 
actual operations that are now being 
conducted by the New Jersey cor- 
poration are being conducted in vio- 
lation of law with the knowledge and 
consent and connivance of the New 
York corporation, it does not seem 
to me that the New York corpora- 


328 














tion (Public Service Interstate 
Transportation Co., Inc.) is entitled 
to much consideration when it seeks 
to exclude the petitioner herein on 
the alleged ground of competition.” 


As intimated in the foregoing pas- 
sage, an application was being made 
to the New York Commission for au- 
thority to operate over this route by 
a different company. In awarding 
the certificate, the Commission re- 
fused to recognize the existence of 
the New York company formerly 
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authorized but found guilty of con- 
niving with the New Jersey company 
to defeat the New York law requir- 
ing operation of state utilities by 
statecompanies. The Commission also 
found existing service inadequate. 

“From a legal point of view,” said 
Commissioner Van Namee, “the sit- 
uation is the same as if no bus line 
were being operated through the lo- 
cality in question.” 

Re Tappan & Nyack Bus, Inc. Case No. 
5619. 


e 


How Arbitrary Regulations by Utilities Embitters 
Public Relations 


(,_" public relations have been 
called the “oil that lubricates 
the friction of contact between a util- 
ity and its consumers.” The point of 
contact between a utility and its con- 
sumers is in a very tender place— 
the consumer’s pocket book. That is 
why friction can so easily arise. The 
average citizen will often shrug at 
the outrageous deeds of criminals and 
yawn at the shortcomings of men in 
public office. These events, although 
admittedly deplorable, are too remote 
to move him to much enthusiasm but 
let him once suspect that the utility 
is overcharging or discriminating 
against him and he will demand vin- 
dication to the uttermost farthing. 
He will join organizations and attend 
mass meetings and demand laws 
“putting utilities in their place.” 

Of course good public relations are 
more easily obtained with low rates 
than with high ones. If a company is 
so fortunately fixed that it can per- 
mit the citizens of its community to 
boast of rates so low as to be the 
envy of surrounding communities, 
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then its patrons are apt to feel very 
kindly toward the utility. 

But high rates on the other hand 
need not necessarily mean bad pub- 
lic relations. The utility has to make 
some kind of return on its invest- 
ment and if it makes its case clear to 
its patrons and shows them that it is 
doing the very best that can be done 
under the circumstances—if it uses 
tact and kindness, in the handling of 
complaints and extends the hand of 
friendship generally, patrons are quite 
apt to respond with loyalty regardless 
of increased rates. 

The famous policy of the Statler 
Hotel that “the guest is always right” 
has worked out very profitably for 
that organization. “A soft answer 
turneth away wrath” should also be 
kept constantly in the mind of public 
utility officials. 

An officer of a certain gas com- 
pany in the eastern part of the United 
States once told us how he set about 
investigating an increasing number of 
complaints against his company. He 
found, among other things, that the 
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company had been sending out bills 
and service blanks to customers on 
the back of which appeared a formid- 
able list of finely printed regulations 
of the company. The regulations 
were couched in the sharp mandatory 
language of a penal statute. The of- 
ficer told us that after he read over 
these rules he wondered why there 
were not more complaints. 

He set about telling the patrons the 
same thing in a more kindly way. 
The harsh and inflexible legal termi- 
nology was revised and, amid many 
“please” and “kindly” interpolations, 
the rules were rewritten in far plainer, 
and more gentle manner in one-half 
the space formerly used. Instead of 
enumerating the terrible things that 
would happen if certain payments 
were not made by a certain time he 
simply reminded the patrons that the 
company would in such an event be 
compelled to enforce a penalty which 
it was always reluctant to do. In this 
way he claimed to have decreased ma- 
terially the number of complaints. 

Back in 1925, the Pennsylvania 
Commission found that a water com- 
pany of that state had tried to en- 
force a number of regulations that 


were not only invalid but also likely 
to inflame popular resentment. One 
of these was a rule requiring the 
patrons to have plumbing work done 
only by plumbers registered with the 
company. Another was a rule requir- 
ing one owner of a double or twin 
house, taking service through a single 
pipe, to pay the entire bill and collect 
the half from his neighbor if he 
could. The company was ordered to 
discontinue these regulations. 

Recently upon continued com- 
plaints the Commission found that the 
company had not only failed to learn 
a lesson in good public relations but 
was even attempting to evade the 
force of its former order. Added to 
these were many new rules likely to 
get the irate consumer fighting mad. 
One was an “automobile charge” 
assessed against all owners of auto- 
mobiles on the theory that such con- 
sumer should apply for service and 
pay for extra water consumed for 
such an automobile. The Commis- 
sion fined the company $500 and or- 
dered a revision of the rules. 


Pennsylvania Public Service Commission 
v. Lehighton Water Supply Co. Complaint 
Docket No. 7615. 


Can the Commission Punish for Contempt of Court? 


O NE hears a great deal these days 
about contempt of court. When 
the average layman hears of contempt 
of court, he is apt to have visions of 
an irate criminal shaking his fist at 
a stern justice or a bold motorist fail- 
ing to answer a summons placed in 
his car for parking by a fireplug. 
But contempt of court has very many 
applications. A witness who refuses 


to answer questions can be jailed for 
contempt. A divorced man refusing 
to pay alimony, a trustee who refuses 
to sign a deed that should be signed, 
a juror who refuses to obey instruc- 
tions of the court; all are chargeable 
with contempt. 

In many instances persons not even 
party to a proceeding may be placed 
in durance vile for contempt of court. 
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Thus an overzealous but unscrupulous 
friend of an accused man may find 
himself sharing not only his company 
but his celi, if he attempt to influence 
a juryman or even a prospective jury- 
man. Editors have been jailed for 
inflaming popular feeling against a 
justice concerning a matter still pend- 
ing. 

The theory of the last instance is 
that an editorial may organize a 
populace by telling one side of a tale, 
and popular clamor may bring pres- 
sure, political or otherwise, to bear 
upon the court which might interfere 
with a fair, deliberate, and impartial 
disposition of the case. 

In fact, the theory of contempt 
proceedings generally is to throw a 
mantle of protection around the 
courts so as to leave them free and 
unhampered in the performance of 
their duties. In England, the rule 
against editorial criticism of pending 
litigation has been strictly enforced. 

Two things set contempt proceed- 
ings apart from other penal charges. 
First, the accused may be sentenced 
without a trial by jury. Secondly, 
the governor may not commute the 
sentence imposed as in other cases. 
The probable reason for this is that 
when the judiciary as one of the dis- 
tinct branches of our Government has 
been insulted, it has a right to de- 
mand peremptory vindication with- 
out interference from the executive 
or legislative branch. This is sup- 
posed to safeguard the respect and 
reverence due to the decrees of our 
courts. 

Another thing to consider is that 
this power is restricted to the judici- 
ary. The United States Senate, sit- 
ting as a court of impeachment, and 


the numerous Federal Commissions, 
have judicial functions but they are 
not generally speaking part of the 
judiciary, and it has been held that 
neither House of Congress has any 
general authority to punish for con- 
tempt. 

It is usually necessary, therefore, 
for quasi-judicial tribunals, such as 
Public Service Commissions, in the 
absence of express statutory author- 
ity, to punish contempt of parties be- 
fore it by applying to the courts. 

Probably an exception to the usual 
rule is the Louisiana Commission 
which is given authority by the Con- 
stitution of Louisiana to “punish for 
contempt as fully as is provided by 
law for the district courts.” 

Here is an example of the more 
usual procedure. Recently a man 
started to build over a piece of ground 
he bought in Urbana, Illinois. He 
found it necessary to remove a service 
pipe of a steam-heating utility under 
his property. This he did without 
regard to disrupting the service of the 
utility and despite notices to appear 
before the Illinois Commission, which 
he ignored. The Illinois Commission 
made the following order: 


“That the Secretary of this Com- 
mission be, and he is hereby directed, 
at the first opportunity, to make ap- 
plication to the Circuit Court of 
Champaign county, Illinois, or to the 
presiding Judge thereof, for writ of 
attachment to be issued by said court 
against the said Harl H. Hestwood 
for contempt in refusing to obey the 
subpoena issued by this Commission 
for the appearance of the said Harl 
H. Hestwood at said hearing held at 
the City Hall in the city of Urbana, 
Illinois.” 


Illinois Power & Light Corp. v. Hestwood 
(I1l.) Case No. 19327. 
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The Economic Prospects of 
Air Transport 


Some of the Problems Presented by the Latest 
and Most Spectacular of Our Public Utilities 


By MYRON W. WATKINS 
PROFESSOR OF ECONOMICS, NEW YORK UNIVERSITY 


I 
HERE are many ways in which 
industries may be classified. 
Some, for instance, produce 


services ; some produce goods. Of the 
former, some render personal serv- 
ices, as barbers; others property serv- 
ices, aS express companies. Again, 
some produce raw materials, while 
some produce finished products; and 
of these latter, some turn out con- 
sumable commodities, others instru- 
mental equipment, or capital goods. 
Still again, there are extractive indus- 
tries, manufacturing industries, trans- 
port industries, and distributive or 
commercial industries. Yet again, 
there are local industries, national in- 
dustries, and industries of world-wide 
scope and activities. 

The number of industrial classifica- 
tions might be indefinitely extended, 
and likewise whatever major basis 
of classification is adopted, sub-classi- 
fication upon this basis may be ex- 
tended almost indefinitely. It is ap- 
parent, moreover, that different clas- 
sifications cut athwart one another. 
Yet each may serve some useful pur- 
pose. A classification that does not 


has no excuse for being. It becomes 


pure taxonomy. 


oo type of industry is air 


transport? To this question, as 
we have seen, a number of different 
answers might be given. Yet each 
answer might be correct! 

In order to answer the question in- 
telligently, and, therefore, informa- 
tively, it is necessary first to inquire 
for what purpose the question is 
asked. We may say at once that the 
purpose for which the question is here 
put, is to determine whether the air 
transport business is properly subject 
to governmental, or administrative, 
regulation, and if so, how far such 
regulation may legitimately extend. 
In other words, is the air transport 
business of an economic nature which 
puts it in the same category with rail- 
roads and telephone companies, or 
does it belong in the category of so- 
called “private business?” 

The inquiry naturally divides itself 
into two parts. We shall have to de- 
termine, first, what are the economic 
characteristics of public service in- 
dustries, the so-called public utilities. 
Secondly, it will then be necessary to 
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determine whether or not the air 
transport industry possesses these 
economic characteristics. 
II 

fase makes a public utility a 

public utility? Captious critics 
of the existing scheme of utility regu- 
lation may be inclined to answer: 

“The fiat of the United States Su- 
preme Court.” 

And in truth it does appear at times 
as though purely arbitrary considera- 
tions determined the scope and degree 
of administrative regulation of these 
industries “affected with a public in- 
terest.” Even Supreme Court jus- 
tices have indicated in a recent state- 
ment that ‘they appreciate the perti- 
nency of criticisms on this score.* 
But only the most caustic critics or 
embittered victims of the judicial 
process would allege that the imposi- 
tion of administrative regulation is 
the cause, and not the effect, of an 
industry being a public utility! 

There are, of course, border-line 
cases in which it does not seem possi- 
ble to detect any sound ground for 
the business having been put in, or 
kept out of, the class of public utility 
enterprises. Why should an employ- 
ment agency be held a purely private 

* Thus, Justice Stone observed in his dis- 
senting opinion in Tyson & Brother v. Ban- 
ton, 273 U. S. 418, 451, 71 L. ed. 718, 47 Sup. 
Ct. Rep. 426 (1927) that, “The phrase ‘busi- 
ness affected with a public interest’ seems to 
me to be too vague and illusory to carry us 
very far on the way to a solution. It tends 
in use to become only a convenient expres- 
sion for describing those businesses, regula- 
tion of which has been permitted in the past. 
To say that only those businesses affected 
with a public interest may be regulated is 
but another way of stating that all those 


businesses which may be regulated are af- 
fected with a public interest. It is difficult 


to use the phrase free of its connotation of 
legal consequences, and hence . . . to 
avoid begging the question.” 
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enterprise,; and the business of a 
commission merchant, or factor,t 
who likewise serves as an intermedi- 
ary between buyer and seller, be 
treated as a business affected with a 
public interest? 

It is true that the subject matter 
of the transactions in which an em- 
ployment agency acts as the interme- 
diary is human labor, someone’s 
source of livelihood, while the 
subject matter of the transactions in 
which a factor acts as the intermedi- 
ary is the ordinary goods, wares, and 
merchandise of commerce. If any- 
one can find in this difference an ade- 
quate ground for holding the employ- 
ment agency a private business, and 
the commission house a public utility, 
we exhort him not to keep the light 
hid under a basket. 

In the world of practice these bor- 
der-line cases are inescapable. One 
cannot make a distinction anywhere 
without just excluding some things 
and barely including others. Unfor- 
tunately, it is these border-line cases 
which get the most attention in the 
courts and elsewhere. Again, it is 
natural that this should be so, for the 
adequacy of the characteristics of 
some businesses to bring them within, 
or hold them without, the public util- 
ity group is surely questionable, the 
more so in that both the conditions 
within which industries function and 
the mode of their functioning are con- 
tinually changing. These are mat- 

7 Ribnik v. McBride, 277 U. S. 350, 72 L. 
ed. 913, 48 Sup. Ct. Rep. 545 (1928). 

t Stafford v. Wallace, 258 U. S. 495, 66 
L. ed. 735, 42 Sup. Ct. Rep. 397 (1922). 

f See, e. g., Munn v. Illinois, 94 U. S. 113, 
24 L. ry 77 ke Brass v. State ex rel. 
Stoeser, 153 U. S. 391, 38 L. ed. 757, 14 Sup. 
cz, Rep. 857 (1894) ; ‘and Noble State Bank 


v. Haskell, 219 U. S. 104, 55 L. ed. 112, 31 
Sup. Ct. Rep. 186 (1911). 














ters of sober fact which, if personal 
interests could only be momentarily 
suppressed, hardly anyone would 
deny. One may go further and admit 
that occasionally these border-line 
cases are incorrectly decided by the 
courts. To err is human. Courts 
are human. Therefore, courts some- 
times err. But these facts should not 
blind us to the far more fundamental 
and important consideration that 
there are genuine economic grounds 
lying behind and in some measure 
controlling the legal classification of 
industries as either public service or 
private. 
T’ seems possible to distinguish two 
independent factors which have in 
fact, however little they may have 
been recognized in theory, led to the 
treatment of certain industries as pub- 
lic services. These two factors are: 

(1) Monopolistic tendency ; 

(2) Fiduciary relationship to pa- 
trons. 

In some industries both of these 
factors are operative, but as a rule it 
will be found that one is predomi- 
nant, and in any case either one alone 
is certainly sufficient. We are accus- 
tomed, even in popular usage, to refer 
to industries having the first feature, 
i.e., a natural tendency toward mon- 
opoly, as public utilities. These in- 
clude railroads (steam and electric), 
express companies, communication 
systems (telephone, telegraph, radio), 
electric light and power systems, gas 
works, waterworks, bridges, ferries, 
and perhaps motor busses and taxi- 
cabs. 

Industries that have the second 
feature, i. e., a fiduciary relationship 
to their patrons, may be termed, to 
borrow a somewhat broader legal 
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phrase, industries “affected with a 
public interest.” These include banks, 
insurance companies, the various pro- 
fessions, hotels, wharves, factoring, 
warehousing, exchanges, stock-yards, 
marine shipping, and possibly some 


others. This division of public serv- 
ice industries into public utilities and 
those merely “affected with a public 
interest’” corresponds closely with a 
division among them according to the 
degree of regulation to which they are 
subject. The latter group are sub- 
ject in the main only to management 
regulation or to service regulation, 
while the former group are subject, in 
addition, to rate regulation. 

This is entirely in accord with com- 
mon sense, since monopolistic indus- 
tries obviously require some curb 
against extortion, while industries 
assuming fiduciary obligations, on the 
other hand, clearly require some limi- 
tation of entrance and definition of 
minimum standards of administration 
and service. Yet it seems quite un- 
likely that anything beyond the prac- 
tical exigencies of the concrete situa- 
tion in each industry as its case arose 
has led to this outcome. Certainly 
neither legislatures nor courts have 
ever given a clear exposition of the 
principles upon which the special 
treatment of public service industries 


generally might be founded.* 


*Even some of the best legal scholars, 
who have attempted to supply the judicial 
deficiency in this respect, appear not to have 
been particularly successful. Ever since the 
publication of the masterful work of Bruce 
Wyman upon “Public Service Corporations” 
there has been a wide disposition to follow 
his lead and ascribe the public service char- 
acter of an industry to the presence or dan- 
ger of some monopolistic control or manipu- 
lation. While, as pointed out in the text, 
this feature does explain the necessity for 
special treatment of ‘public utilities’ in the 
strict sense of the term here used, the at- 
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The Economic Character of Air Transport 


Companies regularly operating airplanes for the 
transportation of goods and persons may be divided 


into three main classes: 


(1) Those which carry only their own property or 


employees ; 


(2) Those which carry for hire, on regularly 
scheduled routes, passengers or freight; 


(3) Those which provide a taxi service, from a 
fixed base, on special contract. 





| jptoccnpencangcan though principles 
may not have been deliberately 
followed in establishing a system of 
public regulation over production, 
service, and even prices in a certain 
section of the industrial field, we be- 
lieve that principles may be discov- 





tempt to stretch this principle to cover such 
industries “affected with a public interest,” 
as banks, hotels, and taxicabs can lead only 
to absurdity. The regulative force of com- 
petition is fully operative and abundantly 
manifest in each of these spheres. To jus- 
tify public regulation of inn-keeping, under 
the principle of protection from monopoly, 
by the observation that a traveler coming to 
a small settlement, late at night, in which 
there is but one hotel may be greatly incon- 
venienced by the refusal of service or the 
requirement of an excessive price, or to jus- 
tify public regulation of taxicabs on the 
ground that one may find himself in such a 
hurry that he must take the first cab that 
comes along and has not time even to look 
around the corner for another with, possi- 
bly, a lower fare—surely this is the reductio 
ad absurdum of a principle perfectly sound 
when limited to its proper field of applica- 
tion. If the extremes of practical exigency 
indicated by these examples, which are not 
gratuitous assumptions but actually borrowed 
from Mr. Wyman’s popular book upon this 
subject (“Control of the Market,” pages 167- 


189), were to be made the touchstone of 
legal policy in determining the area of the 
industrial field properly subject to special 
regulation, there would not remain a single 
occupation outside the scope of governmental 
control and price-fixing. Even a good horse 
will break down if ridden too far! 
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ered underlying the facts which give 
the occasion for this regulation.* In 
the interest of brevity it will be neces- 
sary to confine ourselves to a bare, 
abstract outline of these principles. 
But the reader may, and indeed we 
suggest, should, fill in the picture with 
observations and reflections of his 
own upon the practical and concrete 
significance of the distinctions here 
made. First, then, the economic cir- 
cumstance which renders an industry 


*By “principles” here we understand broad, 
deep-cutting, and readily cognizable distinc- 
tions. The suggestion sometimes made that 
the public importance of the product or serv- 
ice furnishes a sufficient and satisfactory 
criterion of whether an industry is “affected 
with a public interest” seems to us only an 
evasion of the problem. Cf., John Bauer, 
“Effective Regulation of Public Utilities,” 
New York, 1925, Chap. I. Obviously, such 
a criterion can furnish no guide to future 
action, whether it be from the standpoint of 
public policy determination or from the 
standpoint of business planning. Certainly, 
too, it has no legal sanction. The highest 
judicial authority has recently declared that, 
“Negatively, it (the phrase ‘affected with a 
public interest’) does not mean that a busi- 
ness is affected with a public interest mere- 
ly because it is large or because the public 
are warranted in having a feeling of con- 
cern in respect of its maintenance.” Wil- 
liams v. Standard Oil Co. 278 U. S. 235, 240, 
P.U.R.1929A, 450, 454, 49 Sup. Ct. Rep. 115 
(1929). Italics not in original. 












PUBLIC UTILITIES FORTNIGHTLY 


naturally monopolistic and so brings 
it within the class of “public utilities” 
appears to be that its unit costs di- 
minish with increasing output. 

This diminishing cost tendency 
seems to hold not only in expanding 
the output of a single plant or busi- 
ness unit, but also, within limits, in 
enlarging the scale of operations of 
the industry as a whole. Such phe- 
nomena are observable in every rate- 
regulated public utility and, not less 
important, in no sphere of industry 
outside of the public service group. 
Wherever the diminishing cost ten- 
dency manifests itself we may confi- 
dently expect to find that it is trace- 
able to a failure of some part of the 
total costs to increase in proportion 
with the increase of other items of 
cost and of the aggregate output. 

In other words, as it is commonly 
said, some share of the costs, and in 
public utilities usually a considerable 
share, are “fixed.” And it should be 
observed that they are fixed in a dou- 
ble sense in that they neither decrease 
with a curtailment of output nor in- 
crease with an expansion of output.* 


a pe what now is this circumstance 
of a high ratio of fixed costs to 
total costs in these naturally monop- 
olistic industries attributable? We 
venture to suggest that it is every- 
where the outcome of the practical 
necessity, in these industries, of pro- 
viding resources (capital as well as, 
in some, labor) in large “chunks” for 
a going concern equipped to function 
at all—the investment being “large,” 

*For a fuller discussion of the principles 
here outlined, consult: Harry G. Brown, 
“Principles of Commerce,” N. Y., 1916, Part 
III, Chapters 2 and 3; and Myron W. Wat- 


kins, “Industrial Combinations and Public 
Policy,” Boston, 1927, Chapter 6, pp. 104-111. 


of course, not absolutely (which 
means nothing) but relatively to the 
effective demand in the market any 
given producer is prepared to serve. 
In the case of railroads this market 
is comparatively wide, comprising the 
whole of the territory “tributary” to 
a given line; but even here (i e., in 
the case of steam railways) the mar- 
ket is not, in the United States, na- 
tional in scope. It is not even as a 
rule sectional, in the sense that any 
one line is equipped to serve all the 
transportation requirements of a ma- 
jor geographic section of the United 
States.; In the case of gas works, to 
take an example at the other extreme, 
the market is normally purely local 
and the size of the initial investment 
to provide a gas service for house- 
holders is correspondingly small, not- 
withstanding its “largeness” relative- 
ly to the effective demand in that 
market. In other words, a gas works 
equipped to serve a community at all 
is equipped to serve the entire effec- 
tive demand for gas in that com- 
munity without any increase what- 
ever (i. e., additions to the costs in- 
curred in the initial establishment of 
the business as a going concern) in 
some items of the cost of doing busi- 
ness, and without a proportionate in- 
crease in some other items of cost. 


pe mrenens. next, to the economic 
circumstance which makes the 
operations of some businesses so far 
fiduciary in character as to bring them 





t So far as the market for railroad services 
is concerned, it would not be essentially in- 
accurate and it would be conducive to clear 
thinking, if the United States were thought 
of as a sort of spider’s web of woven rib- 
bons of irregular width, with Chicago as the 
central point and each ribbon strand of the 
fabric a separate market zone for railroad 
services. 
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within the classification of industries 
“affected with a public interest,” it 
appears to rest in the fact that the 
patrons are not in a position to pro- 
tect their own interests. 

Wherever the nature of the service 
proffered to the public is such that the 
ordinary patron is unqualified to 
judge of the adequacy or fitness of 
the service performed to fulfill the 
legitimate expectations of the pur- 
chaser in engaging it—there common 
sense and experience demand an ap- 
propriate degree of public regulation. 

The application of this principle is 
clearest in the case of insurance. 
No ordinary policy-holder could be 
expected to pass intelligently upon the 
reliability of the mortality tables or 
risk tables upon the basis of which 
the premium charge is computed by 
the insurer. Much less could he be 
expected to keep a constant check 
upon the nature of the investments 
made with the funds from which he 
or his beneficiary may ultimately have 
to seek indemnification. The same 
principle will be found to be fully ap- 
plicable in the case of the professions ; 
e. g., how could an ordinary citizen, 
let alone a person in ill health, be ex- 
pected to pass upon the competency 
of a physician either to diagnose or 
to treat his ailments? 

So it is with banks. All of the 
other businesses which have been held 
to be “affected with a public interest” 
will also be found to partake of the 
same character. In some of them, 
the patrons are seldom, if ever, pres- 
ent where and when the service is per- 
formed. They must, therefore, trust 
to the integrity of a distant and un- 
known party. Such is the case of 
exchanges, commission merchants, 


stock-yards, and shipping companies 
(as freight carriers). 

In other cases, as of hotels or taxi- 
cabs, the patron is as a rule himself 
the recipient of the service, but in the 
nature of the case he is required to 
put himself under the care, one may 
even say at the disposal, of a person 
whose character he has no means of 
judging. In the absence of public 
regulation, it would not be safe for 
even a New Yorker, let alone an un- 
sophisticated visitor from the prov- 
inces, to hire a cab on Fifth avenue 
to take him to a North river pier. 
Only when the buyer of goods or 
services stands on substantially the 
same plane as the seller (which is, of 
course, approximately the normal sit- 
uation in trade) and can, therefore, 
by prudent action protect his own in- 
terest, does the rule of unregulated 
competition prevail.* This is the 
realm of private business. 


III 


Hs outlined the essential ele- 
ments proper to the classifica- 
tion of an industry in either of the 
two primary classes of public service 


* The principle here framed has been ex- 
pressed in another form, as a supplementary 
explanation of the monopoly theory, by Pro- 
fessor R. G. Tugweil in his work upon “The 
Economic Basis of Public Interest,” Mena- 
sha, Wis., 1922. He states (p. 96) that “any 
business which engages in an occupation in 
which the consumers are hurt by having to 
pay too high a price or having to put up 
with too low standards of service, can only 
attain this position of doing harm through 
the possession of a practical monopoly.” We 
should be inclined to accept the first clause 
as a permissible, but not very helpful, gen- 
eralization regarding what “makes a business 
regulable.” But as indicated in the text, we 
should emphatically dispute the final clause. 
The attempt to reconcile, or “bring into har- 
mony,” the monopoly principle and the fidu- 
ciary principle seems to us both futile and 
unnecessary. 
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industries, we are now in position to 
discuss the economic character of the 
aeronautical industry. 

At the outset it may be well to 
observe that we treat here solely of 
aeronautics as an agency of trans- 
port. We do not conceive that there 
is any question of the economic or 
legal status of the industry of manu- 
facturing airplanes or airships. The 
production of vehicles of transport, 
whether for use on railways, high- 
ways, or water courses, has never 
been regarded as other than an ordi- 
nary manufacturing industry. There 
is no reason for considering the manu- 
facture of airplanes in any different 
light. If and whenever the manufac- 
ture of baby carriages comes to be 
regarded as no longer a private busi- 
ness, it will be time to raise the ques- 
tion of the special character of the 
manufacture of airplanes and air- 
ships. 


me the purpose of analyzing the 
economic character of air trans- 
port it will be well to distinguish the 
principal ways in which the business 
is now conducted. Companies regu- 
larly operating airplanes * for the 
transportation of goods and persons 
may be divided into three main 
classes : 

(1) Those which carry only their 
own property or employees ; 

(2) Those which carry for hire, 

*In what follows we shall, for brevity’s 
sake, omit further reference to airships, it 
being understood that whatever is said re- 
garding the operation of airplanes applies 
equally, mutatis mutandis, to the transport 
use of airships. Up to the present, lighter- 
than-air craft have not come into employ- 
ment in regular commercial service in this 
country; but if they should in the future 
there seems no present reason for assuming 


that they would occupy a different legal or 
economic position from airplanes. 


on regularly scheduled routes, passen- 
gers or freight; 

(3) Those which provide a taxi 
service, from a fixed base, on special 
contract.* 

The nature of the transportation 
performed by the companies compris- 
ing the first group requires no exten- 
sive discussion. It is a purely private 
operation. The shipper and the car- 
rier are identical in law—the same 
legal “person” appearing in different 
guises. No questions of rate regula- 
tion, quality of service, or discrimina- 
tion can arise, therefore. It is true 
that a license may be required for the 
plane, and also for the pilot, but this 
requirement is in no sense different, 
and rests on no different principles, 
from the licensing of the privately- 
owned motor-trucks, and of their 
drivers, by means of which an urban 
baker distributes his products daily to 
suburban dealers. 


’ I ‘HE companies of the second class 
above defined are engaged in air 


+Into this last class fall the companies 
providing a regular sight-seeing service, as 
well as those which undertake a taxi service 
to special destinations. Not infrequently 
both these types of service are offered by 
the same company. No special category is 
here provided for the so-called “gypsy” flyer, 
but except for the fact that he has, ordi- 

narily, no permanent base of operations he 
would be properly classifiable in the third 
group. In any event, the commercial im- 
portance of these itinerant flyers is rapidly, 
and fortunately, declining. 

t As the Supreme Court has said in refer- 
ence to the applicability of a statute regulat- 
ing public warehouses to the operation of a 
private warehouse for private purposes: “We 
do not understand this law to require the 
owner of a warehouse, built and used by him 
only to store his own grain, to receive and 
store the grain of others. Such a duty only 
arises when he chooses to enter upon the 
business of elevating and storing the grain 
of other persons for profit.” Brass v. State 
ex rel. Stoeser, 153 U. S. 391, 404, 38 L. ed. 
757, 14 Sup. Ct. Rep. 857 (1894). 
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When an Aircraft Is a Common Carrier 


A transport companies that hold themselves out to the 
public as ready to receive shipments of goods, of any sort 
and in any volume suitable to their mode of carriage, destined 
for points along, or beyond, their regular line of flight, and 
that offer to carry passengers, and have published passenger 
tariffs and time-tables exhibiting an extensive service, are 
plainly and unquestionably common carriers, subject at the 


, Or OS ew OMAP tt 





very minimum to the common-law rules— 


(a) to avoid discrimination in rates or service; 


(b) to serve any who may apply up to the limit of availa- 
ble cargo space or passenger capacity; 


(c) to deliver goods received into their custody to another 
than the designated consignee at their peril, even when acting 


in good faith. 





transportation upon quite a different 
basis, though perhaps using similar 
equipment. They hold themselves out 
to the public as ready to receive ship- 
ments of goods, of any sort and in 
any volume suitable to their mode of 
carriage, destined for points along, or 
beyond, their regular line of flight. 
Already many of them offer to carry 
passengers, also, and have published 
passenger tariffs and time-tables ex- 
hibiting an extensive service. Such 
companies are plainly and unquestion- 
ably common carriers, subject at the 
very minimum to the common-law 
rules : 

(a) to avoid discrimination in rates 
or service; 

(b) to serve any who may apply 
up to the limit of available cargo 
space or passenger capacity ; 

(c) to deliver goods received into 
their custody to another than the des- 
ignated consignee at their peril, even 


when acting in good faith.* 

Are they also subject to the special 
liability of common carriers at com- 
mon law for damages to goods in 
their possession ? 

Are they, in other words, quasi-in- 
surers of goods in transit, like rail- 
roads and shipping companies? Or 
will the law recognize, in this case, 
the peculiar hazards of transportation 
by air and grant this particular type 
of carrier some exemption of liability 
beyond the risks arising from “acts of 
God or the public enemy?” 


* The fact that a comparatively new agency 
of transportation does not recognize these 
special obligations or issue bills of lading 
to its patrons covering shipments entrusted 
to its care does not alter the case. If it in- 
vites public patronage and, for hire, takes 
goods and passengers generally for delivery 
at the direction of the party hiring its serv- 
ice, it becomes ipso facto a common carrier 
and necessarily assumes the common law 
liabilities associated with that status. See 
Turner-Oklahoma Co. v. Yellow Cab & Bag- 
gage Co. (Okla. Sup. Ct.) 269 Pac. 1082 
(1928). 
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N our view, this is one of the most 

vital questions upon which hinges 
the future growth of air transporta- 
tion. There seem to be no controlling 
authorities upon which a forecast of 
an eventually favorable answer might 
be predicated. But we have no hesi- 
tancy in declaring that aviation is en- 
titled to this indulgent recognition of 
its special infirmity. There is no 
ground for anticipating that it would 
in any appreciable degree weaken the 
vigilance or persistence of common 
carriers by air in providing for 
greater safety of operation. 

On the other hand, there is a very 
grave danger that if air transport 
companies were to be held subject to 
the exceptional liability of other types 
of common carriers we should have 
to forfeit indefinitely a large measure 
of the advantages of this fastest 
agency of transport, and indirectly 
the advancement of the whole art of 
flying might thereby be seriously re- 
tarded. For it cannot be questioned 
that, on the one hand, commercial air 
transport companies operating on 
regularly scheduled routes with ex- 
perienced pilots and competent 
ground forces are in the best posi- 
tion to demonstrate the practical ad- 
vantages of aviation, and that, on the 
other hand, the number and extent of 
such services must be greatly cur- 
tailed by a rule imposing on these car- 
riers the same liability for mishaps as 
is imposed on other common carriers. 


FT gpnin-aing that air transport com- 
panies of this second class are 
common carriers, are they properly 
subject to rate regulation? 

Are they, in other words, public 
utilities in the strict sense of the 
term? 


So far as the question of constitu- 
tional power to regulate their rates is 
concerned, that, as already pointed 
out, appears to rest ultimately on the 
economic issue of whether or not the 
business is naturally monopolistic. 
As the question of expediency of rate 
regulation as a matter of sound pub- 
lic policy rests upon the same issue, 
in our view, we shall proceed to apply 
the economic tests of natural monop- 
oly in this field as previously outlined. 
First, however, it may be well to in- 
quire whether from the legal stand- 
point, the possibility still exists of an 
enterprise being held a common car- 
rier and yet immune from rate regu- 
lation.* We believe it does. Not- 
withstanding the decisions holding 
taxicabs subject to rate regulation,+ 
and notwithstanding the attempted 
rate regulation of marine shipping 
companies in the United States Ship- 
ping Board Act of 1916, we are not 
convinced of the proposition that ail 
common carriers are necessarily sub- 
ject to rate regulation.f/ Though the 
economic features of these two kinds 
of carriers approach closely to those 


* Otherwise our entire discussion would 
take on the character of a futile disquisition. 

+ Terminal Taxicab Co. v. District of Col- 
umbia, 241 U. S. 252, 60 L. ed. 984, P.U.R. 
1916D, 972, 36 Sup. Ct. Rep. 583 (1916). See, 
also, The Taxicab Cases,.159 App. Div. 893, 
144 N. Y. Supp. 299 (1913). 

¢ U. S. Code, Title 46, Chap. 23, § 817. By 
this Act carriers were ‘required to establish 
and enforce just and reasonable rates, fares, 
or tariffs, and to file same with the United 
States Shipping Board. Carriers were for- 
bidden, furthermore, to charge in excess of 
the rates in the tariffs so filed. Moreover, 
the tariffs are made subject to revision by 
the Board if the rates are found unreasona- 
ble. 

{In this connection, we call particular at- 
tention to the following passage from the 
opinion of the Supreme Court in Wolff v. 
Court of Industrial Relations, 262 U. S. 522, 
539, 67 L. ed. 1103, P.U.R.1923D, 746, 754, 
43 Sup. Ct. Rep. 630 (1923): “To say that 
a business is clothed with a public interest 
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of air transport carriers, there are 
grounds for distinguishing the first 
and for questioning the validity of 
rate regulation in the case of the sec- 
ond. 

Taxicabs use the public streets 
which are maintained by municipali- 
ties and used not only by other ve- 
hicles but by pedestrians. 

Airplanes, on the other hand, fly 
in their own element. They use no 
public property in the sense that their 
occupancy of the air in any way con- 
flicts with or competes with the use 
of the same space by other agencies 
of locomotion. 

In regard to the merchant marine, 
it is sufficient for present purposes 
merely to point out that the validity 
of the rate-regulating provisions of 
the Shipping Board Act has never 
been passed upon by the Supreme 
Court.* It may be as well to add, 





is not to determine what regulation may be 
permissible in view of the private rights of 
the owner. The extent to which an inn or 
a cab system may be regulated may differ 
widely from that allowable as to a railroad 
or other common carrier. It is not a matter 
of legislative discretion solely. It depends 
on the nature of the business, on the feature 
which touches the public, and on the abuses 
reasonably to be feared. The extent 
to which regulation may reasonably go varies 
with different kinds of business.” The con- 
trast between “a cab system” and “a railroad 
or other common carrier” in this passage is 
pointed, be it observed, notwithstanding the 
fact that seven years prior to this decision 
the same Court had specifically held that a 
taxicab business is a public utility and sub- 
ject to rate regulation. 

*So far as we are aware they have not 
even been upheld in the lower courts. The 
Eleventh Annual Report of the U. S. Ship- 
ping Board (as of June 30, 1927) notes that 
the first appeal to the courts from an order 
issued in a case upon its Administrative 
Regulation Docket had been made upon No- 
vember 21, 1927. We have been unable to 
locate a report of this proceeding; but in any 
case it related to a discrimination in rates 
in alleged violation of § 816, rather than to 
the justness and reasonableness of charges, as 
provided for in § 817 (U. S. Code, Title 46). 


however, that there appears to be no 
direct precedent for this attempted 
exertion of the rate-making power. 

If ocean or coast-wise freight rates, 
or steamship fares, were legislatively 
controlled prior to 1916 we are un- 
aware of the fact. In view of the an- 
tiquity of the business of carrying 
goods by sea for others, this long ab- 
sence of legislative regulation of rates 
would seem to raise at least a prima 
facie presumption against the validity 
of this particular extension of the 
rate-making power. 


[’ then, as we think, the question is 
still an open one whether a com- 
mon carrier is ipso facto subject to 
rate regulation, and if, further, the 
proper test of the legitimacy of rate 
regulation is the existence of a nat- 
ural tendency to monopoly, are there 
grounds for anticipating rate-regula- 
tion of air transport companies? 

As indicated by our previous analy- 
sis, it seems to us that the best way 
to consider the question is to restate 
it in somewhat the following form: 
Does an air transport company have 
to make such a large initial invest- 
ment in order to provide any carrier 
service at all along a given route that 
it can handle all the traffic for which 
there is an effective demand, actual or 
potential, upon that route without 
making substantially proportionate 
increases of investment, and incur- 
ring substantially proportionate in- 
creases of operating costs, as the traf- 
fic expands? 

Our answer is definitely in the 
negative. 


I* the first place, common carriers 
by air require practically no in- 
vestment in right of way. The air is 
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open to all, and by § 10 of the Air 
Commerce Act of 1926 Congress has 
declared “a public right of freedom 
of interstate and foreign air naviga- 
tion” in the navigable air space above 
the United States.* 

Not only does the right of way for 
an air transport company require no 
investment of capital, but even the 
“aids to navigation,’ such as radio 
beacons, night-flying lights, emer- 
gency landing fields, and_ special 
weather reports are provided free of 
charge by the Government, in so far 
as the carrier’s route lies along an es- 
tablished civil airway. 

The Government does not provide 
airports, it is true, but as these are 
customarily established by municipali- 
ties or by independent private enter- 
prises their construction and main- 
tenance involves no investment by the 
carrier. 

In view of these circumstances, it 
is patent that the basic economic fea- 
tures of air transport are closely 
analogous to those of marine shipping 
and radically different from those of 
a railroad. The latter must purchase 
a private right of way, grade it, lay 


*U. S. Code, Title 49, § 186 (Act of May 
20, 1926, § 10). We are not concerned in this 
article with the question of the relative 
sphere of Federal and state jurisdiction over 
the air domain. For a discussion of several 
phases of this problem, see “Civil Aeronau- 
tics,” compiled by the Office of Legislative 
Counsel, U. S. Senate, August 1, 1928, Wash- 
ington, D C. Especially worthy of consid- 
eration is the article by Frederic P. Lee, 
pp. 104-131. 

7+ As the Air Commerce Act of 1926 pro- 
vides in § 5 for the extension of civil air- 
ways by the Secretary of Commerce, as con- 
ditions require it, there seems no reason to 
anticipate that the carriers will be under the 
necessity of continuing indefinitely to build 
and maintain their own “aids to navigation” 
as some of them now do when their routes, 
or parts of them, do not lie along civil air- 
ways. 


ties, or sleepers, and rails, provide sta- 
tions and its own telegraphic or tele- 
phonic system of train control—all of 
which entails an enormous initial ex- 
penditure, which when once made 
cannot subsequently be withdrawn 
and need not subsequently be in- 
creased.t 


iy the second place, common car- 
riers by air do not require at the 
commencement of operations a large 
investment in transportation equip- 
ment. We mean by this that they are 
at liberty to start operating with a 
very few planes and to add to their 
equipment only gradually as the in- 
creasing volume of traffic may jus- 
tify. In this respect, also, their eco- 
nomic position is clearly analogous to 
that of marine carriers. 

Finally, there is no considerable 
part of the personnel of a common 
carrier by air that remains constant 
irrespective of scale of operations. 

It is true that administrative of- 
ficials, terminal office force, and in 
some degree the ground force of me- 
chanics, helpers, and attendants can 
be more fully utilized the larger the 
volume of traffic handled by the car- 
rier. But this condition is in no wise 
different from that encountered in 
any manufacturing or trading con- 
cern. It remains true only within 
relatively restricted limits, moreover, 
so that there is no reason to assume 
it will operate any more effectively to 
hinder or preclude competition than it 
does in the manufacturing and mer- 
cantile fields. 


t Except for some items, in small part, as 
for example, when additional passenger traf- 
fic necessitates larger stations, or when addi- 
tional freight traffic, perhaps, necessitates 
double tracking. 
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HERE remains to consider one 

feature of the business of a com- 
mon carrier by air which, despite the 
foregoing considerations, might make 
it in some small degree naturally 
monopolistic. This is the feature of 
joint costs. 

We use the technical phrase here, 
but only in a special sense. We do 
not refer to the problem which has 
provoked considerable debate among 
economists engaged in the analysis of 
the railway rate structure, whether 
different kinds of goods making up a 
single train load, or whether freight 
on the one hand and passengers on 
the other, have in any proper sense 
joint costs of carriage.* Rather we 
refer to the element of joint costs in 
the transportation of traffic in oppo- 
site directions over the same route.+ 

An air transport company operat- 
ing between Chicago and Dallas, for 
example, could not by any possibility 
determine what part of its costs over 
and above the direct flight expenses 
were chargeable to the traffic flowing 
in one direction. As a consequence, 
if the southbound traffic were heavy 
and the northbound light, the carrier 


* See, e the debate between Professor 
Pigou me Vocheane Taussig in the Quar- 
terly Journal of Economics upon this point. 
Vol. 27, pp. 378, 535, and 687. Also, J. M. 
Clark, “Economics of Overhead Costs,” Chi- 
cago, 1923, pp. 58-9; 101-3. 

1 This is referred to by Professor Pigou 
in his masterly analysis of “the special Prob- 
lem of railway rates” in Chapter 15 of “Eco- 
a; of Welfare,” London, 1920, pp. 266- 
267. 


would be inclined to charge rates up- 
on the former which would be high 
enough to cover most or all of his 
costs, in so far as this could be done 
without discouraging shipments. Or, 
to put it otherwise, the rates upon the 
southbound traffic would be fixed, if 
possible, according to the principle of 
“all the traffic would bear.” 

The northbound traffic, on the 
other hand, would be solicited on as 
much lower rates as might be neces- 
sary to induce shipments in a volume 
sufficient to utilize the “return” cargo 
space. These rates would be subject 
only to the minimum limit of what- 
ever additional handling expense and 
fuel expense the carriage of the goods 
northward might involve, over and 
above the “ferrying” cost. 


I N view of this theoretical possibility 
of considerable divergence be- 
tween the rates charged upon traffic 
flowing in one direction and those 
charged upon traffic in the opposite 
direction, it might appear that air 
transport operations were inevitably 
monopolistic. 

Price discrimination is an invaria- 
ble sign of monopoly. But is this a 
true case of price discrimination? 
We doubt it. 

The service in one direction is es- 
sentially a different product from the 
service in the other direction, even 
though one cannot be produced with- 
out incurring much of the cost of 





It is patent that the basic economic features of 
air transport are closely analogous to those of 
marine shipping and radically different from 


those of a railroad. 
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supplying the other, just as cotton and 
cotton seed are two distinct products, 
though produced together. Just so, a 
difference in the prices of cotton and 
cotton seed, such that there results a 
wide discrepancy between their re- 
spective contributions to the joint 
costs of production, does not mean 
that there is price discrimination. 
And the existence of such a price dif- 
ferential does not preclude, nor does 
it indicate the absence of, the play of 
competitive forces in supplying the 
two products. So, also, with the out- 
bound and return traffic of air trans- 
port companies. 


_™ us examine the case from an- 
other aspect. Suppose the rates 
to be actually adjusted so that the 
Chicago-Dallas rates are relatively 
high and the Dallas-Chicago rates are 
relatively low, the former traffic yield- 
ing, thus, more than its proportionate 
share on a ton-mileage basis to the 
total costs of operation. Does this 
offer any inducement to a competitive 
carrier to underbid on the Chicago- 
Dallas traffic and thus bring about 
ruinous competition on these trans- 
port operations, as a whole? 

Not at all, assuming that, as we be- 
lieve has been demonstrated above, 
there is no attendant high ratio of 
fixed costs to total costs. Only ignor- 
ance of traffic conditions and of total 
costs of operation could induce the 
adoption of such a rate policy. The 
risk of such ill-advised action by some 
producers is a ubiquitous feature of 
the system of private enterprise. It 
is a risk which intelligent producers 
in every field of business have to as- 
sume. There is no more reason for 
anticipating that it must lead inevita- 


bly through ruinous competition to 
monopoly in air transport than that it 
should bring about a similar result in 
the ordinary lines of manufacture and 
commerce. 


[’ may be noted that the foregoing 
discussion of the significance of 
joint costs in air transport is predi- 
cated upon the existence of a substan- 
tial difference between the volume of 
traffic available at similar tariffs for 
movement in opposite directions 
along any given route. 

In some instances this may repre- 
sent the actual condition. In a coun- 
try as well settled and fully devel- 
oped as the United States, however, 
we are of the opinion that it is not a 
typical condition. As a rule, it seems 
unlikely that any great difference 
should persist in the nature or amount 
of the traffic available for transport 
in different directions in such a coun- 
try.* 


peepee it should be observed that 
the type of joint costs we have 
been discussing is not a unique char- 
acteristic of common carriers by air. 
They pertain in identical degree to all 
common carriers by whatever mode 
of transport they may serve the ship- 
ping public. They have not prevented 
free competition among steamship 
companies, for instance, nor among 
motor bus carriers. And it may be 
noted that steamship companies, at 
least, are subject to the joint-cost 
principle in another sense, the sense 


* Such marked differences in the bulk and 
weight of the goods carried as characterize 
the eastbound and westbound railroad freight 
traffic in the United States, or the import 
and export cargoes of steamships operating 
to English ports, are not likely to develop 
in the case of carriers specializing, if we 
may so say, in speed. 


344 





mee 


e+ 7O ~~ DO 3 |A HA 


meHogno 


(os) 


hz 





PUBLIC UTILITIES FORTNIGHTLY 


in which Professor Taussig uses 
the term, to a far greater extent 
than air transport companies. Ow- 
ing to the comparatively restricted 
cargo-carrying capacity of the vehi- 
cle of transport by air (having in 
mind here particularly the  air- 
plane), the heterogeneity of transport 
services furnished by a given flight 
(as represented by the variety of 
goods transported), and _ having, 
therefore, in large measure, common 
costs, is much less than is the hetero- 
geneity of transport services with 
common costs in a steamship passage. 
In other words, the economical size 
of the vehicle of transport is consid- 
erably greater for water carriers than 
for air carriers. We do not suggest 
that this fact is of much significance 
so far as the economics of rate mak- 
ing is concerned.* But as there are 
some economists who do subscribe to 
the view that the joint-cost principle 
in this sense is of prime importance 
in rate making,j and consequently in 
rate regulation, we feel justified in 
pointing out here this distinction. 


6 Bes third type of commercial air 
transport service, the taxi flying 
service, shares many of the economic 
characteristics of the business of a 
carrier operating upon a _ regular 
schedule along a prescribed route. 
The air taxi operator requires no 
large investment in right of way. He 
has no fixed costs of station establish- 
ment and up-keep, except for the 
home base. His requirements of 
transportation equipment are even 
*For other purposes, it may be a vital 
consideration, indeed. See, infra, Part IV. 
See, e. g., Eliot Jones, “Principles of 


Railway Transportation,” New York, 1924, 
Part II, Chapters 4 and 5. 


more elastic than the requirements of 
the route operator. But he is distin- 
guished from the latter in this respect 
that the application of the cost-of- 
service principle in his rate making is 
even less obstructed by joint costs. 
Each flight is a separate service. The 
passenger or shipper hires the craft 
and its pilot for a designated trip. 

In effect, he charters the outfit for 
a certain time or for a trip of a given 
distance. Each transportation service 
furnished, therefore, is independent 
of every other, and presumably the 
terms of the contract are independent- 
ly negotiated in each instance. 

In these circumstances, it may be 
doubted that the air transport opera- 
tor has the status of a common car- 
rier.t Presumably he might refuse 
service to any applicant. But as the 
Supreme Court has flatly declared 
that the “contention that the service 
which cannot be demanded cannot be 
regulated has no basis in 
principle,’ | it cannot be certainly 
concluded from this circumstance that 
the business of the air taxi operator 
may not be held a public service in- 
dustry. Even though he may not be 
a common carrier, therefore, his busi- 
ness may so far partake of that fidu- 
ciary character which we have seen to 
affect an industry “with a public in- 
terest’”’ as to render it subject to 
special regulation. 

t¢ This, on the analogy of taxicab business 
conducted from a central garage, each trip 
being made on the solicitation of the patron 
by telephone. Terminal Taxicab Co. v. Dis- 
trict of Columbia, 241 U. S. 252, 60 L. ed. 
984, P.U.R.1916D, 972, 36 Sup. Ct. Rep. 583 
(1916). Cf., also, Michigan Pub. Utilities 
Commission v. Duke, 266 U. S. 570, 60 L. ed. 
445, P.U.R.1925C, 231, 45 Sup. Ct. Rep. 191 
(1925). 

{ German-Alliance Insurance Co. v. Lewis, 


233 U. S. 389, 58 L. ed. 1011, 34 Sup. Ct. Rep. 
612 (1914). 
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i is worthy of note, in this connec- 
tion, that the Air Commerce Act 
of 1926 makes no distinction between 
common carriers and private carriers, 
or indeed between carriers for hire 
and the “navigation of aircraft in fur- 
therance of a business.” * By a sin- 
gular anomaly, which may have been 
an oversight, the Air Commerce Reg- 
ulations promulgated by the Secretary 
of Commerce, pursuant to the provi- 
sions of § 3 of the Act, do appear to 
make a distinction between carriers 
for hire and the operation of air- 
planes for their own business pur- 
poses by industrial enterprises.; But 
however this may be, it is not of the 
same importance as the fact we are 
here primarily concerned with—the 
complete absence in the Regulations 
of any distinction between common 
carriers for hire and private carriers 
for hire. 

Repeatedly in different sections of 
the Regulations one finds implicit 
recognition of the principle that those 
who conduct air transport services 
for hire are subject to special require- 
ments in respect to the standards of 


* Act of May 20, 1926, § I. U. S. Code, 
Title 49, § 176. 

+ Thus § 2(A) of the Air Commerce Regu- 
lations, effective as of June 1, 1928, published 
by the Aeronautics Branch, Department of 
Commerce in Information Bulletin No. 7, re- 
quires licensing of privately owned aircraft 
only when such aircraft are engaged in 
“carrying persons or property for hire.” If 
this omission of compulsory licensing of air- 
craft and pilots employed (interstate, of 
course) in “furtherance of a business” was 
deliberate, notwithstanding the express grant 
of authority over such operations by Con- 
gress, we believe it must have been upon an 
executive interpretation of such Congres- 
sional grant as in excess of constitutional 
power under the interstate commerce clause. 
We do not share the executive misgivings re- 
garding the scope of the Federal jurisdiction 
in this respect, assuming the omission was 
not a mere oversight. 
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strength, safety, and equipment of 
aircraft and qualifications of “air- 
men.” ¢ 

How much further than this the 
public regulation of air taxi opera- 
tors may go we are not called upon 
to suggest. 


IV 


N°? attempt will be made to reca- 
pitulate the argument in the 
first two sections of this article. The 
outcome of the analysis in Part III 
may be restated briefly. Companies 
that utilize their own aircraft for the 
purpose of transporting their own 
property or employees are not there- 
by engaging in a public service indus- 
try. Apparently, under existing Air 
Commerce Regulations, notwith- 
standing frequent statements to the 
contrary from professional and of- 
ficial sources, they are not subject to 
the compulsory licensing provisions 
of the present law. 

Air transport companies engaged 
in the operation of aircraft for hire 
upon regular schedules along desig- 
nated routes are unquestionably com- 
mon carriers. Whether, having that 
status, they automatically assume all 
of the common law obligations and 
liabilities of businesses of that char- 
acter, is doubtful. Such a holding 
would seem to be inexpedient. But 
they undoubtedly will be held subject 
to some of the special obligations of 
common carriers. There seems to be 
no adequate ground for regarding the 
business as naturally monopolistic, 
however, and therefore subject to rate 
regulation as a public utility, in the 

t See, for example, Air Commerce Regula- 


tions, op. cit., § 10 C, D, and I, § 31, § 33, 
§ 47 A, B, and C. 
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strict sense.* 
Companies engaged in 
operations may be held to be common 


air taxi 


carriers. But upon the basis of anal- 
ogy and according to the existing lim- 
ited legal precedents it is more likely 
that they will be regarded as private 
carriers. Even so, the view would 
seem to be tenable that their relation- 
ships to their patrons are so far fidu- 
ciary in character as to render them 
amenable to appropriate special regu- 
lation, like other businesses “affected 
with a public interest.” 


ppwoenenceag upon the prospective 
economic development of aero- 
nautics is a fascinating pastime; but 
it formed no part of our design in 
preparing this article. Nevertheless 
the survey here made has brought 
out certain characteristics of air 
transportation which have a direct 
bearing, in our view, at least upon the 
direction which future developments 
in this field are likely to take. 

The nature of the vehicle of air 
transport, with its limited cargo- 
carrying or passenger-carrying ca- 
pacity and with speed as its pre- 
eminent factor of advantage, points 
towards a relatively considerable de- 
velopment of commercial aeronautics 
as an auxiliary means of transport for 
individual manufacturing and trading 
enterprises. 

Correlatively, it indicates compara- 
tively less prominence of the common- 
carrier type of service in the whole 

* We believe it to be highly significant that 
the Air Commerce Act makes not the slight- 


est gesture in the direction of rate control 
of air transport companies. That this is not 


due merely to the fact that commercial aero- 
nautics is a comparatively new development 
is indicated by the inclusion of rate regula- 
tion provisions in the Radio Act of 1927. 
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field of commercial aeronautics. 

We do not suggest that air trans- 
port companies as common carriers 
upon fixed routes have not a prom- 
ising future; we only suggest that, in 
the long pull, the commercial utiliza- 
tion of aircraft by private enterprises 
and by air-taxi operators appears 
destined to occupy a much larger 
segment of the sphere of aeronautics 
in business. We confess that the 
analogy to the development of the 
commercial utilization of motor 
trucks (not to mention both the com- 
mercial and noncommercial utiliza- 
tion of automobiles) has played a 
large part in shaping this conclusion. 

In other words, from the point of 
view in which we are here consider- 
ing air transport, it seems clear to us 
that its characteristics are much more 
similar to highway transport than to 
either rail transport or water trans- 
port. For the mode of economic 
utilization of transportation facilities 
is as much, if not more, determined 
by the characteristics of the vehicle 
as it is by the characteristics of the 
medium in which it operates. 

Accordingly, the airplane seems 
destined for a type of service much 
more comparable to that afforded by 
motor trucks (restricting ourselves 
here to the commercial sphere of 
utilization) than to that afforded by 
railroads or steamships. 

We wish to emphasize once more 
that this is put forward only as a very 
tentative conclusion. Its soundness 
would in any event be contingent upon 
the continuance of substantially the 
present technical position of the art 
of aeronautics. That is clearly sub- 
ject to change, and how revolutionary 
such change may be no man can say. 
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MUNSEY BUILDING * WASHINGTON, D. C. 


September 19, 1929. 


Dear Sir: 


Since our letter of September 5th—the Public 
Utilities Fortnightly, page 280—in regard to the rights 
of labor in the public utility field, the Executive 
Council of the American Federation of Labor has issued a 
statement, through its president, William Green, bearing 
on the subject. 


In condemning the street railway for refusal to 
arbitrate the New Orleans strike, he said: 


"A private corporation is deserving of bitter 
condemnation when it refuses to arbitrate 
differences which arise between it and its employees, 
but a public service corporation, occupying as it 
does a peculiar and distinctive relationship toward 
the public, cannot escape responsibility or defend 
itself when it refuses to submit questions in 
dispute with its employees to an impartial board of 
arbitration for settlement." 


We know nothing about the facts involved in the 
dispute in this case but if it should turn out that the 
state has the right to fix wages of labor in the utility 
field, on the ground that this labor as well as capital is 
devoted to a public use, the right of the state would, 
of course, be superior to the right of either the workers 
or the stockholders to determine the wage question. 


Can the state compel arbitration on the theory that 
labor as well as capital is devoted to public use, 
irrespective of what either labor or capital may think 
about it? Is not the public interest in this matter 
greater than either that of labor or capital? 
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In an article on labor relations of public utilities 
by Professor E. W. Morehouse of Northwestern University in 
the October issue of "The Journal of Land and Public 
Utility Economics," it is pointed out that labor problems 
of utilities are not identical with those of private 
industries. In enforcing the reciprocal rights and duties 
of public utilities, Professor Morehouse says: 


"Public officials have extended the sphere of 
their control over all the other relations of a 
utility's managers, except those with labor. By 
contrast, the wage—earning employees of utilities 
have practically no legal obligations to consumers, 
owners, or investors. Under ordinary circumstances, 
no legal obligation rests on employees to give 
continuous service at reasonable wages. But, in 
theory at least, management cannot escape its 
obligations." 


Should not the duty of labor as well as capital, 
in the public utility field, be primarily to the public? 


The American Federation of Labor has directed an 
investigation of public service corporations and holding 
companies in order to find out their attitude toward labor 
with a view of determining what the attitude of labor 
toward public service corporations should be. 


This is a ticklish matter but perhaps the time is 
near when the proper relation of labor and capital in the 
public service field should be ascertained. It is nota 
question in which labor and capital are alone interested. 


If wage disputes between public utilities and their 
employees are to be settled by arbitration, it would seem 
that ratepayers, who pay the bill, should have an 
opportunity to be heard. 


Very truly yours, 


They C Samer 























Why Elect Commissioners? 


@ There has been much agitation in recent years among 
members of the American Bar to appoint judges instead of 
electing them. 


@ “Take the bench out of politics; relieve the judiciary from 
the degrading pressure of partisan necessities!’ has been the 
cry of those lawyers who point with admiration to the 
solemnity of the British court-room where the justice, once 
appointed, has departed forever from the turmoil of active 
politics and joined a judiciary that has consecrated its life to 
the law—a priesthood of Justice. 


@ There are others who see in all this a blow at Government 
of, by, and for the people. 


@ Naturally enough this discussion has been reflected in the 
selection of State Commissioners. Commissioner Allen’s 
article seems to point to a verdict in favor of appointment. 
But his careful and interesting analysis of this phase of the 
matter admits that there’s much to be said on either side! 


By WORTH ALLEN 
PUBLIC UTILITIES COMMISSIONER OF COLORADO 





us in his remarks concerning our 

constitutional form of Govern- 
ment that the success of real democ- 
racy is more or less based on the in- 
telligence of the voters. 

Applying this shrewd observation 
to utility regulation, we may be fairly 
safe in concluding that the success of 
any plan of selecting state Commis- 
sioners will depend largely on the de- 
gree of intelligence of the people and 
their interest in, and information 
about, the Government and its offi- 
cers. 


k was Lord Bryce who reminded 


HERE has arisen in the United 
States two methols of creating 
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Commissioners for the regulation of 
public utilities, namely: election and 
appointment. 

That there is an honest difference 
of opinion concerning the relative 
merits of these alternatives is best 
shown by the substantial division 
among the states and other jurisdic- 
tions on this matter. Thirty-one 
jurisdictions, including the District of 
Columbia, Hawaii, and the Philip- 
pines, appoint Commissioners. Twen- 
ty states elect them. 

If we consider the map that accom- 
panies this article, and which illus- 
trates graphically the exact composi- 
tion of these two camps, it is very in- 
teresting to note that in all eastern 
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states, with the exception of Dela- 
ware which has no Commission at all, 
the office is appointive. 

In all southern states below Vir- 
ginia, Commissioners are elected with 


the exception of South Carolina 
which has a method all of its own. 
There the Commissioners are ap- 
pointed not by the governor but by 
the legislature. With the exception 
of six states, lowa, Minnesota, Mon- 
tana, Nebraska, North Dakota, and 
South Dakota, the states in which 
Commissioners are elected are situate 
in the southern part of the country, 
and in no northern state lying wholly 
east of the Mississippi are Commis- 
sioners elected. 

If one may say there are outstand- 
ing state Commissioners, without 
doubt they are found among both the 
elected and appointed. 


[’ is interesting to note by way of 
analogy the very divergent opin- 
ions about an appointive judiciary. 
Judge Seymour D. Thompson, in de- 
livering an address before the Illinois 
State Bar Association, once stated, 
“There is scarcely room for doubt 
that an appointive judiciary is, on the 
whole, better than an elective judi- 
ciary.” 

The editor of the Albany Law 
Journal is quoted in the American 
Law Review as having said, com- 
menting on the Thompson statement, 
“We should be very glad if our 
learned brother would point out to 
us, in the American Law Review, a 
single democratic community in 
which he believes the system of ap- 
pointment has proved superior to the 
system of popular election.” 

The editor of the Review, after 
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quoting Judge Thompson and the 
Albany Law Journal, asks the ques- 
tion, “Finally, if our esteemed con- 
temporary, having balanced the rela- 
tive merits of an appointive and an 
elective judiciary, is of the opinion 
that an elective judiciary is a better 
system, why does he not start an 
agitation for the election of Federal 
judges by the people? Outside of the 
legal profession, the weight of public 
opinion would be with him on that 
question from the start.” 

This exception embraced in the 
words “Outside of the legal profes- 
sion,” is quite significant. I submit 
that if the legal profession as a whole 
is taken, it is very difficult to find a 
group of people more qualified to 
form an intelligent and unbiased 
opinion on the question. The editor 
of the Review states that, “Elective 
judges are influenced by politicians, 
of which shameful instances could be 
cited from the judicial reports. An 
elective court is, to a certain extent, a 
demagogic court, especially if the 
judges are candidates for renomina- 
tion and re-election. On the other 
hand, an appointive court is tyran- 
nical, especially in America where the 
bar is sycophantic and destitute of its 
proper influence.” 


T would seem that state elective 

Commissions would have, to ex- 
actly the same extent, a tendency to 
become demagogic. While there 
might be some tendency on the part 
of an appointive Commission to be- 
come tyrannical, it must be borne in 
mind that probably most of the ap- 
pointive judges hold office for life or 
during “good behavior,” while most, 
if not all, of the members of the State 
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Utilities Commissions are appointed 
for a definite period of a few years. 
The fact that the behavior of the 
Commissioners, while possibly not 
sufficient to warrant impeachment 
proceedings, will be subject to consid- 
eration before receiving reappoint- 
ment, tends to make their demeanor 
and conduct less tyrannical and arbi- 
trary. 

Let me say that it is doubtless true 
that now and then one hears of some 
tyrannical, arbitrary, and unreason- 
able judge who has come upon the 
bench by appointment. However, it 
is to be observed that lawyers of a 
high type do not upon elevation to 
the bench suddenly become possessed 
of an exalted ego and an arbitrary 
temperament. 

I have had the pleasure of prac- 
ticing in various Federal Courts, in- 
cluding District, Circuit Court of Ap- 
peals, and the Supreme Court of the 
United States, and it may be said to 
the credit of the Federal appointive 
judiciary that the conduct of the Fed- 
eral judges before whom I have prac- 
ticed could not begin to approach the 
tyranny and despotism which I have 
witnessed in some elective judges 
serving elsewhere than in Colorado. 


oe the elective system does 
tend to make Commissioners 
more responsive to the public is true. 
That it might make them too respon- 
sive, to the extent of becoming dem- 
agogic, is also true. 

The number from which selection 
may be made is greater when the 
method is appointment. 

Assuming for the sake of argument 
that the people, the governor, and the 
legislature would make an equally 


wise choice, the fact remains that 
many members of State Commissions 
would not be willing to spend the time 
and money and undergo in one or two 
political campaigns what, to most peo- 
ple, is a distasteful experience, with 
a goal that may be defeat. 

On the other hand, it is obvious 
that those who are willing to seek 
election by the people would be will- 
ing to accept appointment, except pos- 
sibly in some rare cases, particularly 
in states where one political party or 
the other is predominant, where one 
might conclude that prolonged tenure 
of office would be more certain at the 
hands of the people than by appoint- 
ment. 


M” care and consideration are 
exercised in appointment by 
the governor than in election by the 
people. Agitation in favor of the 
short ballot is evidence of a wide- 
spread conviction that in these days 
of complex society and business, re- 
sulting in a more complex form of 
government, all is not well with the 
elective system. A startling number 
of voters do not have enough interest 
in the election of their officers to ac- 
quire any knowledge about their 
reputation and character. It would 
seem to be fair to say that in most 
states it is well known to those at all 
familiar with the situation that a 
large part, probably a majority, of the 
electorate has no substantial knowl- 
edge of the qualifications of a candi- 
date for election as Commissioner; 
that the result of the primary race is 
determined largely by factors other 
than merit and fitness, and that in the 
election a strong tendency is to go 
along with the ticket on which he is 
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Here Are Commissioner Allen’s 
Main Arguments 
1 


APPOINTED Commissioners, protected from political pres- 
sure, are free to act in accordance with principles of strict 
justice. 


ELEcTED Commissioners may be supersensitive to the de- 
mands of uninformed voters as well as subject to corrup- 
tion of the electorate by private interests. 


2 


APPOINTED Commissioners are selected by the governor 
from a wide field of men whose personal qualifications are 
known to him. 


ELEcTED Commissioners are often victors of contests de- 
cided by national or state political issues by virtue of being 
of a winning ticket voted “straight” by people who neither 
knew nor cared about their qualifications. 


3 
Many of the most capable men are willing to be appointed 
to the office but are unwilling to spend the time and money 
on a political campaign personally distasteful to them. 


4 
Many people who know good reasons why a certain 
person should not hold the office will freely state those rea- 
sons in confidence to the governor but would shrink from 
divulging them to the public. 


5 
THE GovERNoR’s choice is tempered by legislative con- 
firmation. 


THE VoTERS must decide between the two or three set 
before them by the politicians. 





running. In states at all doubtful, his 
fate is determined in_ presidential 
years very largely by national issues, 
and in other years by issues entering 
into the gubernatorial and other con- 
tests between persons whose names 


appear higher on the ticket. Occa- 
sionally a substantial part of the elec- 
torate, though we doubt whether a 
majority thereof, may become con- 
cerned about one or more decisions of 
the Commission and proceed to re- 
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ward or to punish, whichever the case 
may be. 


I* the case of appointment by the 
governor, he usually not only 
knows the appointee, but knows about 
him. He learns his history, tempera- 
ment, character, and ability. Many 
people, who know good reasons why 
a given person should not hold any or 
a certain public office, will freely state 
those reasons in confidence to the gov- 
ernor, whereas if the person were 
seeking election at the hands of the 
people, those having the knowledge 
frequently would shrink from divulg- 
ing it to the public. 

The responsibility in case of ap- 
pointment weighs more heavily and 
is more keenly felt where the appoint- 
ment is made by the governor. As 
was stated in one of Hamilton’s 
papers concerning appointments to be 
made by the president, “The sole and 
individual responsibility of one man 
will naturally beget a livelier sense of 
duty, and a more exact regard to 
reputation. He will, on this account, 
feel himself under stronger obliga- 
tions, and more interested to investi- 
gate with care the qualities requisite 
to the stations to be filled, and to pre- 
fer with impartiality the persons who 
may have the fairest pretensions to 
them.” 

Appointment by the governor tends 
to make independent and conscien- 
tious those Commissioners who desire 
to succeed themselves on the Com- 
mission. Of course, this proposition 
is based on the necessary assumption 
that the people have, in selecting the 
man at the head of their state gov- 
ernment, chosen one of integrity, who 
is actuated by a desire to render im- 


partial service. It is probably true 
that the people not only see but feel 
more of the functioning of their gov- 
ernor than they do their United States 
Senators. They are probably more 
interested in the election of the gov- 
ernor than their Senators. With all 
the interest that attaches to the elec- 
tion of the governor, with all the piti- 
less light of publicity that is turned 
upon him, we must assume that if 
there is any one officer the people 
thoroughly appraise, it is the gover- 
nor. ‘Therefore, we are entitled to 
assume that in electing the governor, 
the people have made a wise choice. 
One of the many responsible duties 
placed upon him is of determining the 
qualifications and fitness for appoin- 
tive office of those who may fill the 
same, including those who already 
have been serving the people. If a 
Commissioner has not been fair and 
independent in making his decisions, 
the governor can and will easily as- 
certain the fact, and it becomes his 
duty both to the people and the util- 
ities not to reappoint any such person. 


Benes the chief magistrate of a 
state or Nation may take a stand 
opposed to the views of a large num- 
ber of the electorate and not suffer 
politically, is shown clearly by the ad- 
ministration of President Coolidge. 
That he fearlessly followed his own 
convictions in matters about which it 
was his duty to inform himself and 
make his own conclusions in the face 
of much opposition, and apparently 
gained more political strength than he 
lost thereby, is quite generally ad- 
mitted. The people had confidence in 
their President and seemed to admire 
his refusal to temporize. 


354 





ne 


flu 


de 
or 
rai 


up 
ter 
cas 
pa: 
tur 





PUBLIC UTILITIES FORTNIGHTLY 





oan 








wt 


‘ It is well known to those at all 
familiar with the situation that a large part, 
probably a majority, of the electorate, has no 
substantial knowledge of the qualifications of 
a candidate for election as Commissioner; 
that the result of the primary race is deter- 


mined largely by factors other than merit and 
fitness, and that in the election a strong tend- 
ency is to go along with the ticket on which 


he is running.” 





Following somewhat the same line 
of thought, the governor may be said 
to serve as a sort of bumper between 
the utilities on the one hand and the 
people on the other. Utilities are op- 
erated by people who necessarily are 
human. It is not enough that a utility 
merely show or point out to the gov- 
ernor that it is dissatisfied with the 
decisions of a Commissioner. It is 
necessary to go further and point out 
wherein he has been obviously unfair. 

Another argument that might be 
made in favor of the election of Com- 
missioners is that in making a cam- 
paign for election, a candidate learns 
the viewpoint of the people without 
necessarily becoming improperly in- 
fluenced thereby. 


 geamensapey justice and wisdom 
require a Commission to make a 
decision which obviously the public, 
or a substantial part thereof, tempo- 
rarily will bitterly disapprove. Sup- 
pose the Commissioners are coming 
up for re-election in a few weeks af- 
ter the decision is announced. In most 
cases, the Commissioners would say, 
paraphrasing Henry Clay’s noble dic- 
tum, “I would rather be right than 
Commissioner.” If they do so say and 


act fearlessly and the public before 
reaching, as it usually does, a sound 
conclusion, turns them out of office, a 
warning finger is pointed towards 
their successors suggesting that in 
reaching their decisions they keep 
their ears close to the political ground. 

If the decisions and conduct of the 
Commissioners are such that after 
mature deliberation and sober reflec- 
tion they warrant the governor in re- 
fusing reappointment, he will act ac- 
cordingly. However, if they are such 
as to merit approval, even though 
temporarily the public may be dis- 
satisfied, the governor has been au- 
thorized by his election by the people 
to form his own independent judg- 
ment and to act accordingly. More- 
over, as most appointments are made 
near the beginning of the guberna- 
torial term, time intervenes to sustain 
both the Commissioners and the 
governor. 


| Begs us take two suppositious cases. 
under the elective system. First,. 
a particular Commissioner may have 
been unduly favorable in his conductt 
toward the utilities. His state may: 
be one in which an adroit expenditure: 
of money in his behalf may secure 
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The Present Lineup of the States on 


In the states designated by the white portions, the State 
by the shaded portions, the Commissioners are elected. 
black, is without a State Commission 
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the Appointive and Elective Methods 


Commissioners are appointed, in the states indicated 
Only one state—Delaware—which is designated in 
for regulating its public utilities. 
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his renomination and re-election by 
the very people against whom he has 
discriminated. The other case is that 
of a demagogic Commissioner in 
what might be termed, temporarily at 
least, an anti-corporation state, who 
may have been unfair to the utilities. 
The mere fact that he has been anti- 
utility is sufficient to secure re-elec- 
tion. 

Of course it must be admitted that 
corporations may influence the elec- 
tion of a governor, and that the peo- 
ple in some states may elect a gover- 
nor on an anti-corporation platform 
or following an anti-corporation cam- 
paign. But ordinarily, as an attempt 
to point out has been made, a gover- 
nor is chosen because of his experi- 
ence, ability, and reputation for honor 
and integrity. Therefore, in the two 
cases supposed, if the method of 
selection of Commissioners were by 
appointment by the governors elected, 
as we have a right to assume, by dis- 
criminating and informed electorates, 
both of the Commissioners would be 
refused reappointment. 

Confirmation by the state assembly 
or a branch thereof, particularly the 
senate, of the governor’s appoint- 
ments, is desirable. The possibility 
of rejection tends to make the gover- 
nor exercise great care, and to lay 
aside considerations that properly 
should not enter into his selection. 
The reasons for rejection usually are 
made known to the public. If they be 
good ones, the reputation of the gov- 
ernor is apt to suffer. 

The fact that the appointment is 
subject to confirmation does not mean 
that the body having such power may 
dictate the appointment. The power 
of confirmation is purely negative. If 
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one proposed is rejected, the governor 
still has the sole power and respon- 
sibility, and the appointee finally con- 
firmed is his choice. 

Just as the appointment of the un- 
fit or unsuitable person adversely 
affects the governor, the rejection 
from motives of a petty or narrow 
nature likewise would subject the 
legislative body to sound and merited 
criticism by the public. 


a & the argument that the gover- 
nor, by virtue of his position and 
powers, might control or unduly in- 
fluence the action of the legislative 
body upon the governor’s appoint- 
ment, I submit the answer of Hamil- 
ton to the same argument made with 
reference to confirmation of appoint- 
ments made by the President : 


“The supposition of universal ve- 
nality in human nature, is little less 
an error in political reasoning, than 
that of universal rectitude. The in- 
stitution of delegated power implies, 
that there is a portion of virtue and 
honor among mankind, which may be 
a reasonable foundation of confi- 
dence; and experience justifies the 
theory. It has been found to exist 
in the most corrupt periods of the 
most corrupt governments. The ve- 
nality of the British House of Com- 
mons has been long a topic of accu- 
sation against that body in the coun- 
try to which they belong, as well as 
in this; and it cannot be doubted, 
that the charge is, to a considerable 
extent, well founded. But it is as 
little to be doubted, that there is al- 
ways a large proportion of the body, 
which consists of independent and 
public spirited men, who have an in- 
fluential weight in the councils of the 
Nation. Hence it is (the present 
reign not excepted), that the sense 
of that body is often seen to control 
the inclinations of the monarch, both 
with regard to men and to measures. 








— 
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Though it might, therefore, be al- 
lowable to suppose, that the Execu- 
tive might occasionally influence 
some individuals in the Senate, yet 
the supposition, that he could in gen- 
eral purchase the integrity of the 
whole body, would be forced and 
improbable. A man disposed to view 
human nature as it is, without either 
flattering its virtues, or exaggerating 
its vices, will see sufficient ground of 
confidence in the probity of the Sen- 
ate, to rest satisfied, not only that it 
will be impracticable to the Execu- 
tive to corrupt or seduce a majority 
of its members, but that the neces- 
sity of its co-operation, in the busi- 
ness of appointments, will be a con- 
siderable and salutary restraint upon 
the conduct of that magistrate.” 


. pe converse of the proposition 
that the governor would influ- 
ence the legislative branch is that the 
latter would influence the former. 
Again I quote Hamilton: 


“As I have had occasion to remark 
in several other instances, the indis- 
tinctness of the objection forbids a 
precise answer. In what manner is 
this influence to be exerted? In re- 
lation to what objects? The power 
of influencing a person, in the sense 
in which it is here used, must imply 
a power of conferring a benefit upon 
him. {How could the Senate confer 
a benefit upon the President by the 
manner of employing their right of 
negative upon his nominations? If 
it be said that they might sometimes 
gratify him by an acquiescence in a 
favorite choice, when public motives 
might dictate a different conduct; I 
answer, that the instances in which 
the President could be personally in- 
terested in the result, would be too 
few to admit of his being materially 
affected by the compliances of the 
Senate. Besides this, it is evident, 
that the power which can originate 
the disposition of honors and emolu- 
ments, is more likely to attract, than 
to be attracted by the power which 


can merely obstruct their course. If 
by influencing the President he meant 
restraining him, this is precisely what 
must have been intended. And it has 
been shown, that the restraint would 
be salutary, at the same time that it 
would not be such as to destroy a 
single advantage to be looked for 
from the uncontrolled agency of that 
magistrate. The right of nomination 
would produce all the good, without 
the ill.” 


Aw of appointment was seri- 
ously sought to be provided for 
in our Federal Constitution. The 
plan was in operation in one or more 
states prior to the adoption of that 
Constitution. Such a council un- 
doubtedly would consist of a small 
number of men, say four, in addition 
to the governor. Objections to this 
plan are numerous. Responsibility is 
divided, secrecy of proceedings and 
deliberations is more probable and 
more easily obtained than when an 
appointment is acted upon by the 
large group of men constituting the 
state senate. The governor can far 
more easily control such a council by 
securing the compliance of two of the 
other members. Members of the 
council will be tempted to barter for 
appointment of friends and relatives. 
Clearly such a plan furnishes fertile 
soil for the growth of the noxious 
weeds of cabal and intrigue. 

The fundamental reason for ap- 
pointment by such a council instead of 
the governor alone is to decentralize 
power. Appointment of the members 
of the council by the governor would 
tend strongly to defeat the end 
sought. If the council should consist 
of the governor and other state offi- 
cers, such as the attorney general, 
secretary of state, state auditor, and 
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state treasurer, we would often have 
a governor of one political party with 
the other state officers of another. As 
the greater responsibility would be as- 
sumed to rest upon the governor, 
there would be a temptation on the 
part of the other members to em- 
barrass the governor. If the council 
should be elected by the people, we 
would frequently have a situation 
similar to the one just mentioned— 
the governor being of one political 
faith and the members of the council 
of another. 


o far as I am advised, South Caro- 
lina is the one state in the Union 
whose Commissioners are appointed 
by the legislature, the duty in that 
state devolving upon both branches. 
One argument in favor of such a 
plan is that since Public Utility Com- 
missions are performing functions 
legislative in nature delegated to them 
by the legislature, the body delegating 
the powers should have the duty and 
responsibility of appointing those per- 
sons exercising the powers. 

Another argument is that there is 
no body in the state which is more 
representative of the public at large 
than the legislature, and that, there- 
fore, this most representative body 
should represent the people in the 
selection of its Utility Commissioners. 

However, the fact that there are 
forty-seven states and the District of 
Columbia, in which such Commis- 
sions are functioning, and that one 
state only has adopted this method is 
a pretty good prima facie showing 
against it. In addition we might 
refer to the Interstate Commerce 
Commission whose members are ap- 
pointed by the President. 
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a this plan, it may very 
properly be argued that respon- 
sibility is too greatly divided. The 
total number of a state assembly, or 
either branch thereof, is so great that 
the maxim, what is everybody’s busi- 
ness is nobody’s business, might be 
said to be applicable. 

State assemblies seem to have in- 
creasingly heavy duties to perform. 
There are so many questions relating 
to state finance, substantive and ad- 
jective law, etc., raised in the hun- 
dreds of bills, good and bad, requiring 
careful consideration and _ hearings, 
that it is questionable whether their 
time, already too short for the tasks 
at hand, should be further drawn 
upon. 


| pecomete or division of offices 
between parties, groups, and fac- 
tions tends to become more extensive 
and complicated where election is 
made by both branches. Also the pos- 
sible involvement of pending legisla- 
tion with the election of state officers 
becomes greater. The two branches 
of the state assembly do not exist by 
mere accident. They are a part of 
the fundamental plan of Government. 
It is not desirable that their independ- 
ent views should become impaired or 
unduly compromised by bargaining 
over public office. 

Other conceivable modes of selec- 
tion of Utility Commissioners might 
be discussed. For instance, the Civil 
Service system might be extended to 
Utility Commissioners. Arguments 
for and against these other possible 
methods could be given but the adop- 
tion of any of them is so remote at 
the present time that no serious dis- 
cussion of them appears warranted. 























WHAT READERS ASK 


Out of the mail bag of the Editor have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 


swers. 


QUESTION 
Should the annual depreciation al- 
lowance be based on the present value 
of a utility company’s plant or on its 
original cost? 


ANSWER 


There is a difference of opinion on this 
question. Authorities may be found favor- 
ing the view that the basis should be: present 
value and others that it should be original 
cost. We think that the sounder position is 
that the annual depreciation allowance should 
be calculated on the cost rather than the value 
of the property to be replaced. 

Let us assume that a plant costs $10,000 
when the company begins operations and that 
it will have to be replaced in ten years; and 
that it will cost $20,000 to replace it. Asa 
practical matter we could not know what it 
would cost to replace a plant at some future 
date, but suppose we assume for the purpose 
of the argument that we can state definitely 
that a plant costing $10,000 will have to be 
replaced at the end of ten years by a similar 
plant which will cost $20,000. In such a case 
should the ratepayers be charged an annual 
amount for depreciation to provide $20,000 
for the replacement of the plant at the end 
of ten years, or should they be charged an 
amount sufficient only to repay to the com- 
pany $10,000 at the end of that time? 

The theory of those who say that the rate- 
payers should supply all of the $20,000 is that 
the purpose of the depreciation charge is to 
enable the company to make replacements 
when they become necessary. The theory of 
those who say that the depreciation charge 
should be based on the cost of the property 
is that the purpose of the depreciation charge 
is merely to make the company good for the 
capital which is being exhausted annually in 
their service. 

In the fictitious illustration we have taken 
the cost of the original plant was $10,000 
and the cost of replacing it $20,000. If the 
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company receives $10,000 arn the depre- 
ciation charge it must invest $10,000 more 
when the new plant is installed; but when it 
makes this additional investment of $10,000 
the $10,000 is added to its capital account and 
the company becomes entitled to earn a re- 
turn from the additional capital invested 
from the time of the investment, we must 
assume that the value of the new plant will 
be equal to its cost. 

If the depreciation charge on the other 
hand has been large enough to produce $10,- 
000 more or $20,000 in all, that would mean 
that the ratepayers had been required not 
only to make the company good on its orig- 
inal investment but to supply the $10,000 ad- 
ditional capital needed for the new installa- 
tion. They would, therefore, have to pay a 
return not only on the $10,000 investment— 
assuming investment and value to be the 
same—but they would also be required to pay 
a return on the additional $10,000 of capital 
which they had themselves furnished. 

It has been suggested that in such a case 
the company’s return might be limited to the 
usual percentage on the original $10,000 in- 
vestment and that the ratepayers should have 
the benefit of their $10,000 investment in the 
shape of lower rates. As a practical matter 
this could not be done and if it could be 
done, it would be inequitable because the 
personnel of the ratepayers is constantly 
changing. Therefore, under such a system 
of raising capital one body of ratepayers 
might be required to supply capital which 
would be used for the benefit of an entirely 
different body of ratepayers. Ratepayers 
ought not to be required to make forcible in- 
vestments in utility property. Such a method 
of raising capital would be unfair. 

The annual depreciation charge is an op- 
erating expense just the same as the annual 
charge for coal used by gas and electric com- 
panies. The plant is consumed as well as 
the coal, the only difference being that the 
plant is consumed over a period of years. A 
utility company does not charge in its oper- 
ating expenses what it would cost to replace 
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the coal or what it would have to pay for it. 
If a ten years’ supply of coal were purchased, 
the annual charge to operation would not be 
based on what it would cost to replace that 
coal at the end of the 10-year period but on 
what the coal cost for the period during 
which it was used. It would seem that the 
same rule would apply to the replacement of 
the plant. 

The annual depreciation charge is no more 
imposed for the purpose of enabling the com- 
pany to replace its plant when it is worn out 
than the annual charge for coal burned is 
for the purpose of enabling the company to 
pay for a new supply. The fundamental 
purpose of the depreciation fund is to repay 
the company for advances which it has made 
for the benefit of ratepayers, not for the pur- 
pose of supplying capital for future opera- 
tions. It is a recognized principle for reg- 
ulation that capital for utility enterprises 
should be furnished by stockholders and not 
by the ratepayers. If this is so, it would 
seem to be inevitable that the annual depre- 
ciation allowance should be based on the cost 
of the plant and not on its value. 
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QUESTION 
Is the so-called “return” which a 
utility company is entitled to receive 
for its service the same as “profit” in 
private business? 


ANSWER 


No. The return might or might not be 
the profit to which stockholders would be 
entitled. 

Men usually go into business of every sort 
for gain. In a private business what the 
owners gain is called profit and in public 
utility business, broadly speaking, it is re- 
ferred to as return. But the return, strictly 
speaking, may or may not be the same as the 
profit. 

Assume, for example, that the gross an- 
nual receipts from a utility business owned 
by the stockholders were $800,000; that the 
total legitimate expenses including taxes and 
an allowance for depreciation are $600,000. 
The difference between these receipts and ex- 
penses would be the return and also, in this 
instance, the profit. 

Suppose, however, that we take the case of 
a gas or electric company which sells heating 
and power appliances or devices as a side 
line, to stimulate the use of its service. The 
Commission may not regard this as a part 
of the utility business. The return of the 
company as between it and its ratepayers 
would be the difference between the receipts 
from the sale of its service alone, and the 
expense of supplying that service. The re- 


ceipts and expenses of its merchandising de- 
partment would be disregarded. To ascer- 
tain the profit, however, the receipts and ex- 
penditures of both the utility and merchan- 
dising departments would have to be con- 
sidered. 

Again, profit may be reduced by excessive 
payments for operating charges, but this 
would not affect the theoretical return. Sup- 
pose a utility company were to pay its officers 
salaries aggregating $100,000 a year and a 
Commission should say that $50,000 a year 
would be enough for that particular com- 
pany to pay. Then the $50,000 which the 
company paid to its officers in excess of 
what the Commission considered reasonable 
would be part of the theoretical return. In 
other words, $50,000 would be deducted from 
actual operating expenses. If actual operat- 
ing expenses based on the payment of $100,- 
000 in salaries were $700,000 and the amount 
available for stockholders $80,000, after pay- 
ing all expenses, including the $100,000 salary 
charge, the theoretical return would be $80,- 
000 plus $50,000—the excessive salary charge 
or—$130,000. The profit to the stockholders 
would be only $80,000, because of the exces- 
sive salaries. A public utility company may 
reduce its profit but not its return by exces- 
sive payments for operation. 

Now, take the case of a company having 
a plant valued at $1,000,000. Assume that 
the company were earning $80,000 a year 
over and above its legitimate expenses. This 
would be the return, as between it and its 
ratepayers. But assume that $500,000 of its 
capital has been borrowed at 6 per cent, and 
for the purpose of this illustration, that $500, - 
000 of it has been put into the business by the 
stockholders. On the $500,000 of borrowed 
capital the stockholders would be making an 
additional 2 per cent profit which would help 
to compensate them for their risk. The re- 
turn in this case would be 8 per cent, but the 
profit 10 per cent. So in a technical sense 
the return is not necessarily the profit but 
what remains of the gross receipts from the 
use of property devoted to the public service, 
after all expenses chargeable to the ratepay- 
ers have been deducted. 
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QUESTION 


Can public utilities charge contribu- 
tions to political parties to operating 
expenses? 

ANSWER 

Not if public utilities are regulated by 
State Commissions. Commissions would not 
permit it. Political contributions would not 
be regarded as a legitimate cost of the busi- 


ness. If made, they would be a charge 
against the stockholders, not the ratepayers. 
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Why Does Street-Car Riding 
Breed Dishonesty ? 


Baiting utility corporations in general and street railway 
corporations in particular, has long been an American national 


Sport. 


pany out of its carfare is rewarded with a free ride. 


The customer—otherwise honest—who cheats the com- 


The pub- 


lic has long cried that the corporations need to be ”*humanized.” 
In the following article the author makes the novel suggestion 
that the public need a bit of humanizing itself. 


By FRANCIS X. WELCH 


o illustrate the point that this 

article makes, let us begin with 

an anecdote that is easily recog- 
nized because it is of such every-day 
occurrence: 


George came into his office with that ex- 
aggerated rush which characterizes the 
tardy arrival of a man who is accustomed 
to get to work on time. He closed the 
door with unnecessary force and flung his 
fedora, dripping with rain, across the room. 

“Its those damned street cars,” he ob- 
served, by way of explanation. 

“Since when have you been riding street 
cars?” I asked. I had in mind the new 
coupé that was the pride of George’s heart. 

“IT don’t when I can help it,” he mut- 
tered. 

“Why did you ride this morning?” 

“Well it was cold, wet, and slippery, so 
I thought I’d hop the trolley. I don’t be- 
lieve in taking a new motor car out in 
this sort of weather.” 

“How often do you ride on street cars?” 

“Oh, about twice a month—and that’s 
twice too often. I waited a half hour for 
one of ’em this morning and when it came 
along it was jammed. I don’t see why the 
honest citizens of this community stand 
for such rotten service; the city ought to 
make the company run enough cars and 
run ’em on time or else run ’em out of 
town entirely.” 

George was both my partner and an hon- 
est citizen; he obviously had worked him- 
self up into that fine rage that is so pecu- 
liar to honest citizens. On general princi- 
ples I assumed the opposition. 
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“Do you mean to tell me that you waited 
half an hour for a street car?” 

“A full half hour—in the rain,” cor- 
rected George. 

“What time did you leave the house?” 

“About eight-thirty. Why?” 

I glanced at the office clock. It was 
only nine-fifteen. 

“How long did it take you to get down 
town and to this office?” 

“Well, if I didn’t wait a full half hour 
it was mighty close to it. Anyhow, I’ve 
waited on that line before. The cars are 
never on time. I wish I had a dollar for 
every time I’ve had to wait twenty minutes 
for one of them.” 

I did a bit of calculation. 

“Tl give you a dollar for every time 
that happens if you'll give me a dollar for 
every car you catch on time—even if you 
do ride only on wet mornings when serv- 
ice conditions are at their worst and when 
the rush hour load is increased by a lot 
of automobile owners who leave their cars 
in the garage. In fact, I’ll bet five dollars 
right now that you didn’t wait over fif- 
teen minutes for that car this morning.” 

“You’re on!” said George. “How are 
you going to prove it?” 

I picked up my telephone and called up 
George’s wife. 

“When did George leave the house for 
the office this morning?” I asked. 

I was informed that my partner had de- 
parted in the general direction of the 
down-town section at quarter to nine. 

George became a bit pensive. On more 
deliberate reflection, he admitted that he 
had probably not waited more than ten or 
twelve minutes for a car. But he insisted 
that twenty-minute intervals were not un- 
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common. That was his story and he was 
sticking to it. 

I pocketed the five dollars. 
an idea. 

I happen to live on the same car line 
as George, although | don’t use it any more 
than he does. In my house, which directly 
faces the trolley, I have a radio set that 
clicks every time a car passes. No one 
had a better reason than I to be annoyed 
by the exasperating frequency of these 
street cars. I observed, too, that cars 
running on schedule in opposite directions 
passed each other directly in front of my 
house. I concluded that when this did not 
occur, one or other of the cars was off 
schedule. Once I counted nineteen out of 
twenty times that cars met in front of my 
door; I accepted that as an average. 

Armed with these scientific research 
figures, I bet with George that if he would 
ride to and from work on the street cars 
for a month, I would pay him a dollar for 
every minute his car ran behind schedule; 
he on the other hand to pay me a dollar 
for every three consecutive cars caught 
running within less than a minute of their 
schedule time. I left it to him to keep the 
account. He did. 

On the eighteenth morning George laid 
eighteen dollars on my desk. 

“Let’s call this thing off,” he asked, 
“while I’m still solvent.” 


G EORGE is a type. And George’s 
mistake is typical of a popular 
and_ politically-pampered delusion— 
that the street car companies are wil- 
fully rendering the minimum service 
for the maximum rate. Yet personal 
interviews with various traction oper- 
ators have convinced me that in 
many cases the street car companies, 
in their efforts to accommodate the 
public, go further than the mere ex- 
pediencies of practical business de- 
mand. 

First of all, consider the once-in-a- 
while patrons—George’s type, for ex- 
ample, who values his neck enough to 
take a street car on an icy morning. 
Like the majority of motor car driv- 
ers, he was formerly a car rider him- 
self. He has seen fit to desert that 
service. Of course, he has a right to 
do it. But from a business stand- 
point, does the car company owe him 


I also got 


any special service for his once-in-a- 
while patronage? 

Try this line of reasoning on any 
other form of business. Deal with 
one butcher for several years, and 
then change. When your new butcher 
closes his shop a little early, will the 
old butcher welcome you back for 
your occasional purchase? Perhaps 
he will; but it is a fair chance that 
you will pay well for what you get. 
See how enthusiastically the old ice- 
man sells you 15-cents worth of his 
wares when the new electric refriger- 
ator temporarily quits. And _ then 
imagine the feelings of a car com- 
pany that is trying to rally a service 
crippled by a blizzard during rush 
hours, when it is swamped with 
“once-in-a-while” car owners. 

However, a public service corpora- 
tion is not allowed to give way to its 
corporate feelings; it must serve all 
who demand service, regardless of 
whom they may be. 

With the exception of New York 
city, where the street-car patronage is 
fairly constant regardless of season, 
there is not a single street railway in 
any first-class or second-class city of 
New York state that doesn’t send out 
special equipment during rush hours 
on inclement days. This is doing 
more than serving the once-in-a-while 
with a smile; it is maintaining extra 
cars to serve a customer who might 
not ride again for a month. 


“7 average American citizen is 
a pretty square dealing sort of a 
person. The “pay-in-the-slot’ sys- 
tem of vending small merchandise, 
such as matches, candy, gum, and 
newspapers, is founded on this as- 
sumption. Yet as scrupulous as the 
average person is in small things, it 


ou? 
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is astonishing how many people have 
no compunction about riding on a 
street car for nothing if they can get 
away with it. 

“T was there ready to pay the con- 
ductor and if he didn’t come after it 
before it was my stop, I certainly did 
not intend to run after him,” I once 
heard a lady say who was regarded 
in her community as a saintly char- 
acter. 

A distinguished English visitor 
once told his folks back home that in 
America stealing umbrellas and car 
rides was not regarded as sinful but 
rather clever. 

This perverted moral attitude in an 
otherwise moral Nation is reflected in 
the satires of the distinguished Ca- 
nadian humorist, Stephen Leacock, in 
describing “games for children.”” One 
of these games is called “forfeits.” 
All you need to play the game, he tells 
us, is a street car and two or three 
miles of trolley track. The object of 
the game is for the players to get on 
the car without being seen by the per- 
son called the “conductor.” If the 
conductor catches a player sneaking 
by, however, the player must either 
pay his carfare or pay a forfeit. The 
forfeit is to be thrown from the car 
by the coat collar. 


‘ 


QO’ course, no respectable person 
goes out of his way to “beat the 


company,” but down deep in the 
breast of a good many of us is that 
feeling that riding the cars is a kind 
of a game in which the conductor 
should collect our fare before we are 
ready to get off, or else he should for- 
feit it. 

Why is this prejudice against car 


companies? Why this willingness to 


ride free if possible, and this ten- 
dency to fly into a rage if a car is a 
moment late ? 

It proceeds from the old idea that 
all street car companies are wealthy 
and are trying to exploit the people. 
This old relic of corporation-baiting 
days, fostered in many instances by 
self-seeking politicians, persists in the 
subconscious minds of many of our 
most enlightened citizens, notwith- 
standing the fact that the street rail- 
way industry today is engaged in a 
life-and-death struggle with the auto- 
mobile competition. 

On the other side of the story we 
find companies that are trying to dis- 
sipate these prejudices by service ren- 
dered often at a rate of return that 
would make the humblest banker turn 
up his nose. Take time schedules for 
one example: 

The habits of cities vary like in- 
dividuals. The rush hour in Buffalo, 
an industrial metropolis, starts as 
early as 5 o'clock in the morning. 
In Washington, D. C., where the Gov- 
ernment departments, employing over 
half of the working population, open 
at 9 a. M., the morning rush does not 
start until around 8 o'clock. From 
9:30 until 11:30 A. M. in nearly all 
cities there is a dull period; the dull- 
est of all except the “owl watch” be- 
tween midnight and the morning 
rush. At noon there is a sharp pick- 
up in all eastern towns; this slows 
up a little about 2 Pp. mM. but continues 
somewhat better than the morning 
period until the evening rush. This 
again differs in various cities, but it 
is practically over by 6:30 every- 
where. And then there is a dull 
period until midnight when the “owl 
watch” starts. 
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Ege of the street railway com- 
panies of up-state New York 
reveals that the cars on the heaviest- 
traveled routes during rush hours are 
three minutes apart; on the less trav- 
eled lines five minutes, and on sub- 
urban lines fifteen minutes. The aver- 
age interval during the morning dull 
period is twelve and one-half minutes. 
These are average figures. In Roch- 
ester, Buffalo, and Syracuse the morn- 
ing wait may be as low as eight and 
nine minutes, but the longer period of 
sparsely settled cities drags the aver- 
age up. 
rom a combined study of all up- 

state New York is revealed the inter- 
esting fact that it is practically im- 
possible to wait for a street car in 
any first or second class city in New 
York state for longer than fifteen 
minutes except during the “owl 
watch.” Furthermore, combined re- 
ports seem to indicate that street cars 
are 85 per cent on time. During the 
busy Christmas season when the 
street car rush is at its peak, the street 
cars of one of these New York cities 
were 90 per cent on time. 

Christopher Morley, in writing 
about the crack trains of the New 
York Central, speaks of the human 
side of a locomotive engineer’s job. 
A regular engineer passes given 
points at the same time every day and 
folks get to look for him. He waves 
and shouts to his friends along the 
route. Morley tells of a little boy on 
a Hudson estate above New York 
city, walking with his nurse to meet 
the train every day. O’Grady is the 
engineer; always on time, always re- 
liant. He always waves to the little 
boy and his nurse always sets her 
wrist-watch. 


“When O’Grady waves it’s 5:08,” 
says the nurse, as she winds her watch 
with as much confidence as if she had 
set it by the naval observatory. 


ae cars are, from the very na- 
ture of things, not as punctilious 
as Christopher Morley’s Mr. O’- 
Grady. Automobiles stall on the 
tracks. There may be a collision. 
There may on some rare occasion be 
a power failure. But here is an in- 
cident that compares with Mr. O’- 
Grady’s record. I was riding on the 
front end of a Washington car about 
4:15 one morning and violating com- 
pany rules by talking to the motor- 
man. When we reached Pennsyl- 
vania avenue at 14th street, a small 
urchin, staggering beneath the weight 
of many scores of newspapers, flung 
the bundle through the open door of 
the front platform and waving his 
hand, ran off. 

“What is that?” I asked the motor- 
man. 

“That’s the morning Post. It 
comes out at 4:10 and I always carry 
the bundle up to Georgetown for the 
kids to serve their routes.” 

“Do you take them every morning ?” 

“Barring the time I’ve been off, I 
haven’t missed but three mornings in 
four years,” he answered. 

“Ran late, eh?” 

The motorman coldly informed me 
that the Post had come out late on 
those three occasions. 


HEN there is the “filler car,” 

about which the public never 
hears. Besides the inspectors placed 
at certain down-town stations to 
check cars, there are little telephones 
all along the car routes of larger cit- 
ies. When a car man finds himself 


366 





PUBLIC UTILITIES FORTNIGHTLY 


running behind time for some reason 
or other, it means that a gap will be 
created in the schedule plan. If this 
gap is widening due to a traffic rush 
or snow plow or other causes, the 
motorman calls up when he is five or 
more minutes late and the traffic 
manager at the car barn despatches a 
special car, called a “filler,” to bridge 
the gap. Thus the public is served 
just as well as if no break had oc- 
curred, because the company has em- 
ployed a special car and special crew 
to meet the trifling emergency of five 
or six minutes. 


7 is the experience of those com- 
panies which operate both busses 
and street cars, that the motor lines 
require considerably more super- 
vision to keep up to service standard 
than their street cars. The reason for 
this is probably because of the rug- 
gedness of traction equipment. Street 
cars can be renewed in so many places 
and so many times that a new car can 
be gradually created. Any owner of 
an automobile will readily appreciate 
that the amount of parts replaceable 
in the motor without impairing its ef- 
ficiency is very limited. The average 
life of a bus has been estimated by 
the Commission to be five years. 
Street cars average as high as twenty 
years. 


HE vast majority of street car 
hold-ups are due to outside 
causes. A parade, a fire, a collision, 
or traffic congestion may be responsi- 
ble. It is probably safe to say that 
when a car is really late, the chances 


are only 1 to 10 that it is the com- 
pany’s own fault—breakdowns of its 
own equipment or a power failure. 
Power failure is becoming more rare 
each year as a cause of service break- 
down. The street railway in one up- 
state New York city went through 
the whole year of 1927 without a sin- 
gle case of power failure. 

The sleet that forms on the trolley 
wire used to be a great menace to 
smooth service, but the introduction 
of the ice-cutting trolley wheel has 
practically eliminated this annoyance 
during more recent years. 

If the public as a whole were 
brought face to face with such facts 
as these, and were educated to the real 
knowledge of what the company is 
doing to render continuous service 
night and day; if the man on the 
street were told in simple figures how 
much the company really earns for 
doing such work; if he were kept 
posted on the schedules of cars serv- 
ing his own home; if he were chal- 
lenged to check the schedule accuracy 
by his own watch; it would go a long 
way toward dissipating the prejudice 
that makes the young man think he is 
smart when he beats his way on a 
street car. Better public relations 
make for more co-operative service. 
It is the duty of street car companies 
to blow their own horn a little and 
appeal to their customers’ sense of 
sportsmanship. 

The American citizen is funda- 
mentally honest and fair. But he 
must be shown the error of his ways 
before he will change them. 





Electricity is said to require more brains 
to make and less brains to use than any 
other commodity. 
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What Others Think 





Does the O’Fallon Decision Make a Real 
Contribution to the Problem of Valuation? 


N an address by Leslie Craven, Coun- 
I sel, Presidents’ Conference Com- 
mittee, Western Group, Federal Valua- 
tion of the Railroads, delivered before 
the Traffic Club of Chicago on July 
10th and issued in pamphlet form, Mr. 
Craven takes the position that funda- 
mentally the O’Fallon decision makes a 
real contribution to a right settlement 
of the railroad question in the interest 
of all. He does not attempt to give, 
in an authoritative way, the railroad 
viewpoint because he declares there is 
no such thing. 

“Railroad men,” he says, “think in- 
dependently, even as you and I.” 

Mr. Craven’s opinion is that the 
value rule laid down in the O’Fallon 
Case tends to stabilize the actual earn- 
ings of the railroads. He says: 


“The recapture provisicn seems to have 
few friends. It was intended as a means 
of preventing the good earning railroads 
from obtaining unreasonably high returns, 
where it was necessary to increase rates 
to insure a more adequate return to the 
poorer properties. But actually, the Com- 
mission did not succeed in establishing the 
general rate increases contemplated as the 
condition of recapture. And so the condi- 
tion assumed as the essential of the recap- 
ture provision was never created. The re- 
capture provision, as a direct penalizing of 
merit in industry, is an anomaly in Ameri- 
can legislation. A railroad ought to be 
encouraged to increase its earnings by 
greater efficiency and economy of opera- 
tion. Waste and inefficiency should be 
penalized. The way to encourage savings 
is to give them to the saver; not to take 
them from him. Certainly giving them to 
the Government does the shippers no good. 
The prosperous road is apt to give the best 
service. Some of the most prosperous 
railroads today,—railroads which set the 
standards of service, are roads whose earn- 
ings result from economy due to improve- 
ments created by plowing earnings back 
into the property,—earnings never subject 
to recapture.” 
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His view of the effect of the decision 
on railroad rates is stated as follows 


“It is impossible to make any accurate 
estimate of the probable effect upon rates, 
if horizontal increases were given, de- 
signed to produce for the country as a 
whole a return upon a valuation reflecting 
a full consideration of present-day prices, 
and I would not attempt to state any ac- 
curate figures of this sort. Of the dollar 
of gross income, so small a part goes to 
the carrier as return on investment, that 
a 40 per cent increase in value does not 
mean a 40 per cent increase in rates. Be- 
fore the Supreme Court, we estimated that 
the increase would not be more than 12 
per cent. That percentage is an approxi- 
mation.” 


r. Craven points out that there are 
M certain economic limitations to 
the power of railroads to increase rates. 
The value element is not the only fac- 
tor. He says: 


“There are three major elements which 
control the making of rates. Their relative 
importance varies depending on conditions ; 
any one of them may or may not be con- 
trolling at any time. The first is the right 
of the railroad to get a return on the value 
of its property. But this depends upon 
whether two other elements are favorable: 
One is whether business is sufficiently 
prosperous that the traffic will move under 
such charges as a return on the value re- 
quires. The other, whether the railroads’ 
competitive relationships are such that they 
will permit themselves to obtain the re- 
turn to which they are lawfully entitled. 
either of these two elements may defeat the 
valuation right, and during recent years 
they actually have done so. For an exam- 
ple, take the western roads: During the 
last few years there has been depression 
in certain basic western industries. That 
depression put a definite limit on what the 
traffic would bear. Under such circum- 
stances, the valuation of property had lit- 
tle to do with rate making. The rule of 
law declared by a court will not override 
economic considerations. No judicial de- 
cree will make the economic waters flow 
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up hill. We valuation lawyers have not 
yet discovered a valuation theory which 
will increase the traffic on a thin line.” 


ss . Mr. Craven says, are 
subject to double regulation, legis- 


lative and economic. On this point he 


states: 


“Coming now to the element of com- 
petition: During recent years the electric 
light, gas, and telephone utilities, speaking 
generally, have enjoyed a prosperity with- 
out parallel in their history, under rate 
structures protected by the rule that there 
must be a fair return on the present value 
of their property. Those utilities are mo- 
nopolies ; the railroads have a highly com- 
petitive business. The rule that the carriers 
are entitled to a fair return on the value 
of their property does not insure that the 
carriers may not themselves, as the result 
of competitive practices, give up the op- 
portunity of obtaining that return. Two 
railroads, operating in a field affording 
sufficient traffic to enable a return on the 
reproduction cost value of each, by enter- 
ing into severe competition, by reducing 
rates and affording more expensive service 
than the traffic would justify, might so re- 
duce their earnings that the return would 
be entirely inadequate. In this connection 
it is significant that in the whole business 
world at large the trend is away from com- 
petition. Witness; the mergers. In legal 
theory the most important reason for re- 
garding a railroad as a public utility and 
subject to rate regulation is that it is a 
monopoly. ,The theory is that regulation 
is essential to keep the rates reasonable, a 
function which competition performs in the 
field of private business. The result is that 
railroads have the double regulation of law 
and competition.” 


Pil “aac anon Mr. Craven declares 


that the O’Fallon decision means 
much to the railroads; that it is at least 
a barrier against unreasonable rate re- 
ductions. He outlines this view as fol- 
lows 


“Now, in stating these inherencies of 
the railroad business, all of which I think 
are obvious, I do not mean that the O’Fal- 
lon decision avails the carriers nothing in 
the rate situation. The Court now decides 
that for rate-making purposes the value 
used must be the present value reflecting 
the present-day dollars. This inevitably 
stabilizes the situation because hereafter 
the adequacy of railroad rates must be 
judged by that standard and the rate re- 
ductions will have to be scrutinized from 
the viewpoint of the substantive law thus 
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declared. The Commission is now legally 
bound to stop the whittling down of rates, 
where the carriers are not earning a proper 
return and where the traffic will permit 
better earnings. The legal rule, as ex- 
plained, is subject to the limitations in- 
herent in whether the prosperity of the 
country is such as to permit the traffic to 
move at such rates as will pay a return 
on such a valuation basis. We do not 
know now what the conditions will be. 
But when conditions permit, it is clear that 
as a matter of right the railroads, under 
this decision are entitled to better earnings 
than they have ever had and cannot be 
deprived through lawful regulation of the 
better earnings that naturally will accrue 
whether under heavier traffic, greater econ- 
omy, or better rates. It may not require 
higher rates because rates are only one 
element in the profitability of traffic. 
Whether the carriers will permit them- 
selves to secure these earnings under com- 
petitive conditions is largely a matter of 
their own policy.” 


Of the general effect of the O’Fallon 
decision, Mr. Craven says: 


“The so-called ‘liberals’ have declared 
that the O’Fallon decision is a defeat of 
the great principles for which they stand. 
What is ‘liberalism’ is a matter of opinion, 
There is a fascination about ‘liberalism.’ 
We all regard ourselves as liberals. An 
early liberal principle, yet accepted in this 
country, is that this is a Government of 
law and not of men. The proposals which 
were repudiated by the Supreme Court, 
would have vested powers in the Commis- 
sion without any parallel in American ex- 
perience, and by minimizing the rights of 
private property in thé railroads, and cre- 
ating uncertainty as to their protection, 
would have been a great step toward creat- 
ing a situation where Government owner- 
ship would have been inevitable. We 
would have had administration of the law 
on a basis of personality and not of princi- 
ple. The creation of Commissions with 
such freedom of action as would have re- 
sulted, would have been dangerous to 
everyone. A precedent would have been 
set for the many other Commissions. 
Consequently, I believe that the O’Fallon 
decision, from the standpoint of adminis- 
trative law, and from the standpoint of 
‘liberalism,’ makes a great contribution to 
the working out of these administrative 
problems because it is an insistence that 
governmental regulation of the railroads 
under private ownership must proceed with 
a proper definition and recognition of the 
fundamental rights. 

“This should inevitably stabilize the sit- 
uation for the good of the owners of the 
railroads. From the standpoint of its ef- 
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fect ...on business, the public need have 
no fear of unjust results because injustice, 
as in the past, will be curbed by the exer- 
cise of the Commissions’ broad powers, as 
well as by the economic inherencies of the 
situation itself.” 


Tue Errect or THE O’FALLON DECISION ON 
RAILROAD VALUATION AND RaTE-MAKING. 
By Leslie Craven, Counsel, Presidents’ 
Conference Committee, Western Group, 
Federal Valuation of the Railroads. 17 
pages. 1929. 





Some Misconceptions, Real and Alleged, of 
“Functional Depreciation” 


A“ address on the O’Fallon De- 
cision and the Brandeis Dissent, 
by Cecil F. Elmes read before the Pitts- 
burgh-Chicago Group, Presidents’ Con- 
ference Committee at Toronto, Ontario, 
on June 24th, has been issued in pamph- 
let form. 

After summarizing the holding of 
the majority opinion in the O’Fallon 
Case and the views of Justice Brandeis 
in his dissenting opinion, Mr. Elmes 
discusses what he declares to be Justice 
Brandeis’ misconception of value and 
functional depreciation. 

Justice Brandeis, he says, justifies his 
position against the reproduction cost 
theory by an article by Professor Harry 
Gunnison Brown published in Pusiic 
Uritities FortNIGHTLY of March 7th, 
in which Professor Brown states: 

“The advocates of this theory of public 
utility valuation contend that the rates per- 
mitted should be high enough to allow a 
reasonable per cent of return on the money 
that would now be required to construct a 
plant capable of rendering the desired 
service; they do not contend that the plant 
should be valued at what would now be 
needed to duplicate the plant precisely.” 


Of this Mr. Elmes says: 


“Qualified students of the subject of 
valuation will note the above ‘definition’ 
with amazement. For it is emphatically 
not a definition of reproduction cost at all; 
indeed its final clause is in flat contradic- 
tion of reproduction cost as commonly 
defined and understood. The fact is that 
the above ‘definition’ really covers our old 
but discredited friend, the ‘substitute 
plant,’ which was presented for considera- 
tion of courts and rejected as far back as 
the Consolidated Gas Case of 1908.” 


rR. Elmes asserts that Justice 
Brandeis takes the position that 
property showing serious functional 


depreciation should be wiped out com- 
pletely in arriving at the value of prop- 
erty, and that property showing any de- 
gree of functional depreciation should 
have its value proportionately scaled 
down; that Justice Brandeis specifically 
includes in functional depreciation, de- 
preciation arising through external 
changes, through competitive means of 
transportation, through changes in the 
volume or character of its traffic be- 
cause motor transportation has become 
more efficient, or through growth of the 
cities. This, Mr. Elmes says, differs 
from the definition of functional depre- 
ciation by the Interstate Commerce 
Commission and from the generally ac- 
cepted definition which covers what is 
usually known as obsolescence. Mr. 
Elmes believes that if railroad and util- 
ity property has to be placed on the 
basis suggested by Justice Brandeis, 
which has never received official sanc- 
tion and which has been disapproved 
by the Supreme Court, then all that has 
thus far been accomplished has gone 
for nothing. 

He maintains that Justice Brandeis’ 
conception of functional depreciation 
has no proper application to railroad 
property. Upon this point he says: 


“The fact is that the railroads of the 
United States, particularly the great well- 
managed and well-maintained ones, are 
not obsolescent, run-down, or depreciated. 
They have adopted, and are adopting, im- 
provements and new inventions continu- 
ously and without undue delay, having in- 
telligent regard to the immensity of the 
properties they administer and the wrong 
they would do, by hasty or improvident 
action, not merely to their security hold- 
ers, but to the public.” 
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ut whatever the loss from deprecia- 

tion may be, Mr. Elmes points out 

that it is a charge against the rate- 
payers: 


“In the last analysis depreciation must 
be made good out of revenues, that is, it 
must be paid for by the public. There is 
nowhere else for the money to come from. 
The public must pay for what it consumes. 
If, by Commission or Court order, prop- 
erty capable of further service is written 
out of the valuation of the railroad be- 
cause the progress of invention has devel- 
oped something a trifle better or more ef- 
ficient, then the values so wiped out are as 
much property consumed as so many tons 
of coal burned under the boilers. If the 
railroads should adopt a wasteful or pro- 
fuse program of scrapping usable prop- 
erty which is still giving full service, 
whether they do so by managerial improvi- 
dence or by Court or Commission order, 
the public will have to pay the bill.” 


Mr. Elmes regards Justice Brandeis 


views on valuation and depreciation as 
expressed in the O’Fallon Case has a 
menace to railroad property. He con- 
cludes his paper with the following 
observation : 


“Taking the Brandeis dissenting opinion 
as a whole, there is no doubt that the view- 
point expressed therein embodies a menace 
to railroad property and the holders of 
railroad securities, especially in regard to 
so-called ‘functional deterioration.’ It is 
not merely a question of whether or not 
the things said about ‘functional deprecia- 
tion’ are so. It is a question of whether 
or not the Interstate Commerce Commis- 
sion, and thereafter the Supreme Court, 
will be led by any argument or by any 
improvidence of assertion to believe that 
they are so. It is from this angle that 
the dissenting opinion in the O’Fallon Case 
constitutes a real danger.” 


O’Fation Decision AND THE Branpets Dis- 
sENT. By Cecil F. Elmes Organization, 
Chicago. 22 pages. 1929. 





Should “Reproduction Costs” Be Based on the 
Costs of the Old Plant or of a New Plant? 


iy an article on “Undetermined Is- 
sues in Railroad Valuation Under 
the O’Fallon Decision” in Political 
Science Quarterly, Vol. XLIV, No. 3, 
September 1929, William L. Ransom 
points out that there are several im- 
portant questions as to methods of val- 
uation still to be determined. He says, 
for example: 


“The O’Fallon decision cleared away the 
procedural and other obstacles to the right 
of the carriers to insist upon the valuation 
of their properties, for recapture of excess 
earnings or for rate making, according to 
‘the law of the land’ as established in the 
public utility cases so far as applicable; 
but the present decision left to the future 
nearly all of the vital and controverted is- 
sues as to what this valuation should be 
and how it should be reached, so long as 
it gives actual and substantial weight and 
effect to wages, prices, construction costs, 
etc., prevailing at the time of the inquiry. 
Major issues of law and proof are still 
ahead.” 


He declares that future valuations 
may center around what has been called 
the “substitute plant” theory or the 
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claim of “less than service value” or 
“functional depreciation of existing 
property.” 

In order that this may be understand- 
able to one not familiar with valuation 
terminology, the point may be made 
clear by a simple illustration. Say that 
a man buys an automobile to carry pas- 
sengers and actually engages in the busi- 
ness of transportation by use of his car. 
Considered as a public utility, he would 
be entitled to earn a return on the value 
of the automobile. Assume that one 
month after he begins operation, a new 
kind of an automobile motor is invented 
which can be produced at one-half of 
the cost of the motor in his car. The 
new motor will operate just as efficient- 
ly as the old and on a fuel that costs 
just half of the price of gasoline. So 
far as his own automobile is concerned, 
it is just as good as the day he began 
operation—perhaps a little better from 
an operating standpoint because the 
moving parts are now “worn in” and 
can give better service. 
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ut how about the value of this 
B automobile? If a valuation should 
be made at this time for rate-making 
purposes would it be based on the orig- 
inal cost or cost of reproduction of the 
old car or would it be based on the cost 
of the new kind of a car which would 
render equally good service, and cost 
less ? 

The advocates of the “substitute 
plant” theory say that a reproduction 
cost estimate should be based on the 
cost of the new kind of car rather than 
on the cost of the old. 

Judge Ransom points out that the 
Supreme Court has held that what is 
to be estimated is the valuation of the 
plant used to give the service and not 
the estimated cost of a different plant; 
but that Mr. Justice Brandeis in his dis- 
senting opinion in the O’Fallon Case de- 
clares that: 


“Independently of any statute, it is now 
recognized that, when in confiscation cases 
it is sought to prove actual value by evi- 
dence of reproduction cost, the evidence 
must be directed to the present cost of 
installing such a plant as would be re- 
quired to supply the same service.” 


ta difference in cost in favor of 
the new plant is regarded by Mr. 
Justice Brandeis as functional deprecia- 


tion. Judge Ransom says, in conclud- 
ing his analysis of the case: 


“Beyond doubt the tenor of the dissent- 
ing opinions in the O’Fallon Case gives 
reason for careful reflection as to the 
character and extent of the proofs which 
will advisably be required from engineers 
and executives in future valuation pro- 
ceedings. Use of index figures and gen- 
eralized percentages may not suffice. 

“For the present, the ruling thus far 
made by the Supreme Court may appear 
to have little or no actual effect upon the 
valuations being found and reported by the 
Interstate Commerce Commission. Sooner 
or later, the issues of law and fact sug- 
gested by the minority opinions will doubt- 
less be presented for adjudication, when 
there is brought before the Supreme Court, 
in recapture proceedings or rate litigation, 
a valuation made in harmony with them. 
Not until then will the bases of valuing 
railroad property be fully determined and 
known.” 


It has been stated that any attempt to 
estimate the cost of a substitute plant 
instead of the one actually used and 
useful in the public service would add 
an element of speculation to a problem 
difficult and uncertain enough at the 
very best, and that this is probably the 
reason for the general practice to find 
the cost of replacing substantially the 
existing plant, rather than that of a 
substitute plant. —D. L. 





The Need of a Formula for 
Establishing a Rate Base 


N an article on the “Meaning of 


Present Value as Public Utility 
Rate Base,” by Lawrence P. Simpson 
in the June issue of West Virginia Law 
Quarterly and the Bar, the author 
analyzes the leading Supreme Court 
decisions on the subject. He is of the 
opinion that the Court, during the thir- 
ty years of controversy over the rate 
base question, has not developed any 
one definite standard of rate basing; 
that the determination of present value 
for rate-making purposes still remains 
a matter of judgment and not of for- 
mula, and that the several elements 


mentioned by the Court must receive 
due consideration and be given such 
weight as may be just and right in each 
case. 

It will be remembered that in the 
leading case of Smyth v. Ames, 169 U. 
S. 466 (1898) the Supreme Court laid 
down the following rule with reference 
to the assessment of value: 

“We hold, however, that the basis of all 
calculations as to the reasonableness of 
rates to be charged must be the fair value 
of the property being used for the conven- 
ience of the public. And in order to ascer- 


tain that value the original cost of con- 
struction, the amount expended in perma- 
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nent improvements, the amount and mar- 
ket value of its bonds and stock, the pres- 
ent as compared with the original cost of 
construction, the probable earning capacity 
of the property under particular rates pre- 
scribed by statute, and the sum required 
to meet operating expenses, are all mat- 
ters for consideration and are to be given 
such weight as may be just and right in 
each case. 


-. case of McCardle v. Indianap- 
olis Water Company, 272 U. S. 
400, P.U.R.1927A, 15 (1926), Mr. 
Simpson states, is heralded with com- 
plete confidence by commentators as 
sounding the declaration of the amount 
of consideration to be given the repro- 
duction cost element. But he says: 


“On a fair analysis of the McCardle Case 
it does not seem that the rule of Smyth v. 
Ames has been departed from. Reproduc- 
tion cost has not been made synonymous 
with present value, but, like original cost, 
it yet remains no more than one of the 
factors to be considered in determination 
of the rate base. A relatively permanent 
and stabilized higher price level will operate 
to influence the relative weight given the 
several factors, but that is a far different 
thing than that reproduction cost has be- 
come identified with present value.” 


M* Simpson’s conclusions, after a 
review of the Supreme Court 
decisions, are as follows: 


“It cannot be said that the Supreme 


Court has ever committed itself to any one 
method of ascertaining present value for 
rate-making purposes. No single element 
of value has been made the controlling and 
sole basis of rates. Determination of pres- 
ent value remains a matter of judgment 
and not of formula, and the judgment of 
the rate-making body thereon will not be 
disturbed by the courts so long as the sev- 
eral elements were given proper weight in 
forming the judgment. 

“As a corollary to this, we may say 
that the rule of Smyth v. Ames is not dead; 
that it remains the guiding principle in val- 
uation, in that no one method has been 
adopted to the exclusion of the others; but 
the deliberate intention of avoidance of 
such action is yet maintained in order that 
future cases arising under changed condi- 
tions may receive a proper consideration. 

“Where the differential between the gen- 
eral price levels of the time of original 
construction and of the time of the rate 
inquiry is great, and where it appears that 
present price level is relatively permanent 
and stabilized, substantial weight should be 
given the reproduction cost factor wher- 
ever it is practicable to do so. 

“The judgment of the rate-making body 
cannot, since the McCardle Case, be said 
to be conclusive in fixing the proportionate 
weight to be accorded the several factors 
of valuation; its judgment is subject to re- 
view by the courts on the question whether 
the degree of weight accorded a particular 
element was proper.” 


MEANING OF PRESENT VALUE AS PuBLIC 
Utiity Rate Base. By Lawrence P. 
Simpson, West Virginia Law Quarterly 
and The Bar. June, 1929 





Bibliography 


SoME PHASES OF DEPRECIATION AND AMORTI- 
ZATION. By Justin H. Haynes. Electrical 
World; No. 93. June 22, 1929. 

Problem of determining economic life of 
piece of equipment discussed, also methods 
of computing vestance. 


StreeT RaitwAy COMMISSION AND Rapip 
TRANSIT CoMMISssION Report To Hon. 
Joun C. Lopce, Mayor, AND THE Hon. 
Tue Common CounciL oN A RApiIp TRAN- 
sit SYSTEM FOR THE City oF Detroit. De- 
troit Municipal Reference Library. 22 
pages. February 9, 1929. 


TRANSPORTATION FACILITIES PLANNED FOR 
20,000,000 Propte. Electric Railway Jour- 
nal; No. 73; pp. 696-699. July, 1929. 
Regional plan of New York offers city co- 

ordinated net-work of rapid transit, freight 

lines and highways. 


TELEPHONE AND TELEGRAPH STATISTICS OF 
THE Wor.tp. American Telephone and 
Telegraph Company. June 1, 1929. 


Unir Costs or Operation. By Robert 
Teviot Livingston. Electrical World; No. 
94; p. 53. July 13, 9. 

Operating expenses are studied according 
to broad divisions used by the standard sys- 
tem of accounts. 


VALUATION OF NatuRAL Gas LEASEHOLDS. 
Yale Law Journal; No. 38; pp. 1116-1123. 
June, 1929. 


Utitity Income STATEMENTS ANALYZED. By 
Robert Teviot Livingston. Electrical 
World; No. 93; p. 1109. June 1, 1929. 
Ratios are applied to relationships existing 

between items in earnings statement and 

those in balance sheet. 


373 











March of Events 





Extra Fares on “Crack” Trains 


HE Interstate Commerce Commission on 

October 15th is to investigate extra fares 
on eastern railroads involving revenues of 
$9,000,000 a year. These are the fares on 
the so-called “crack” trains. 

The contention is made that under a sec- 
tion of the Interstate Commerce Act pro- 
hibiting carriers from charging more for the 
aggregate than for the sum of intermediate 
rates, the making of these extra charges is 


illegal. The railroads, it is reported, will ask 
for authority to maintain extra fares on 
fast trains operating between points in the 
states of New York, New Jersey, Delaware, 
Pennsylvania, Maryland, Ohio, Michigan, 
Illinois, and Indiana; also from St. Louis, 
Missouri, and Windsor, Ontario. 

Railroads involved in the investigation are 
the Baltimore and Ohio, New York Central, 
Michigan Central, the Erie, Lehigh Valley, 
West Shore, Big 4, Pennsylvania, Grand 
Trunk, Nickel Plate, and Wabash. 


e 


Railroad Valuation Announced 


ee final value for rate-making purposes 
of the properties of the Pittsburgh, 
Shawmut & Northern Railroad Company, 
owned and used, has been fixed by the In- 
terstate Commerce Commission at $7,512,000. 
Properties used but not owned have been 
valued at $835,000. The report of the Com- 
mission was announced on August 23rd. 
The carrier’s books record an investment 
above $26,000,000 in road and equipment, in- 
cluding land. The cost of reproduction new 
of property wholly owned and used, exclu- 
sive of lands, was found to be $9,654,190 and 


this cost less depreciation $6,853,245. The 
original cost could not be definitely ascer- 
tained. 

The estimates of cost of reproduction cov- 
ered by the report were based upon the 1914 
level of prices, while the present values of 
the common-carrier land covered by the re- 
port were based upon the fair average of a 
normal market value of lands adjoining and 
adjacent to the rights of way, yards, and 
terminals of the carriers, as of valuation 
date. This discrepancy, the Commission 
stated, would be removed when adjustments 
were made to later dates in accordance with 
the requirements of the Valuation Act. 


e 
Alabama 


Utility Asserts Confiscation 
under Proposed Rates 


HE Alabama Power Company on August 
20th protested to the Commission against 

the establishment of schedules proposed by 
I. F. McDonnell, chief engineer of the Com- 
mission, on the ground that they would so 
reduce earnings as to result in confiscation. 
The report by Mr. McDonnell was filed 
in conformity with a Commission order 
which gave the power company twenty days 
to file exceptions and arguments. Reductions 
in domestic lighting and certain commercial 
and power rates already made by the Com- 
mission this year reduced the company’s 
earnings $396,000 annually. The revision 
now proposed, it is stated by the company, 


would mean a further reduction which, com- 
bined with reductions already made, will total 
$880,000 annually. 

The company, in addition to making the 
general protest, entered specific protests 
against proposals for revision of various 
classes of rates. It insisted that the com- 
modity charge on commercial lighting should 
be at ieast 34 cents instead of 3 cents for 
each kilowatt hour. Protest was also made 
against the method proposed by the engineer 
in determining the capacity requirements of 
consumers of current for commercial light- 
ing. 

‘K public hearing on the proposed schedule 
has been asked by the Florence, Alabama, 
Retail Merchants Association. The city of 
Mobile has joined in this request. It has 
been actively opposing the company’s rates. 


e 
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California 


San Francisco Gas Rates 


yo A. Erown, state gas expert on the 
Commission staff, at a hearing on Au- 
gust 24th proposed an 80-cent rate for con- 
sumers using 500 feet of gas or less. The 
present rate of the Pacific Gas & Electric 
Company is 90 cents per thousand cubic feet. 

The company had applied to the Commis- 


San Francisco Phone Case 
Near End 


NOTHER hearing was held by the Com- 

mission on August 21st in its investiga- 
tion of the application of the Pacific Tele- 
phone & Telegraph Company for authority 
to increase rates approximately $7,000,000 a 
year. Final evidence was introduced at that 
time, and arguments began. 

The case has been in progress since May, 
1927. Voluminous evidence has been pro- 
duced on both sides and a financial survey 
has been presented by Mr. Lester S. Ready, 
consulting engineer of the Commission. 


Los Angeles Phone Rates 


A= in telephone rates was the object 
of the city of Los Angeles when it went 
into a rate proceeding before the Commis- 
sion on August 15th. The city wanted a 20 
per cent cut, which would allow the company 
a 64 per cent return upon its property. This 
cut was opposed by the company, although 
it was stated that a 10 per cent compromise 
was not objectionable. 

Lester S. Ready, consulting engineer for 
the Commission, submitted a schedule provid- 


sion for new rate schedules, which were ap- 
proximately the same for small consumers 
but constituted reductions for large consum- 
ers. These rates were for the mixed natural 
and artificial gas of 700 B.T.U. which the 
company plans to supply. The utility, it is 
reported, will supply all domestic consumers 
with this gas by November Ist. Straight 
natural gas may come by next summer. 


This survey, it is said, indicates the neces- 
sity for an increase, although not in the 
amount claimed by the company. 

Company representatives contend that a 
more liberal rate base should be used, to- 
gether with an 8 per cent return instead of 

a 7 per cent return, but that assuming that 
Mr. Ready’s figures will be accepted by the 
Commission, the rate increase should be 
about $1, 495, 000 greater than recommended 
by Mr. Ready, or a total increase in revenue 
for the company of $3,264,000. This in- 
crease is vigorously opposed by city attor- 
neys, who allege that it would mean an in- 
crease in telephone rates of about 20 per 
cent. 


ing a 25-cent per month cut on all types of 
residence phones and proportionate reduc- 
tions in metered service charges for business 
houses. This would effect a reduction of 
about 10 per cent. The city submitted its 
counter proposal providing for a cut of 50 
cents per month on all residence phones and 
a corresponding reduction on _ business 
phones. 

The Commission, after hearing detailed 
discussion of both schedules and listening to 
arguments by representatives of the parties, 
took the case under advisement. 


e 


Connecticut 


Grade Crossings Eliminated as 
Fast as Possible 


NSWERING a demand of Professor Albert 

Levitt, of Redding, that railroad cross- 
ings be immediately abolished, Chairman 
Richard T. Higgins of the Public Utilities 
Commission, says the Norwalk Sentinel, has 
pointed out that the elimination of all the 
grade crossings in the state of Connecticut 
within a short period of time is physically 


and financially impossible. The Sentinel re- 
ports Chairman Higgins as stating: 

‘The Commission had a short interview 
(in June) with Professor Levitt, in which 
he said he was not interested in any par- 
ticular crossing and did not represent any 
particular person or party. He subsequently 
communicated with the Commission and the 
communications being considered irrelevant 
and impertinent have not been answered so 
far as grade crossings are concerned. They 
are being eliminated with the co-operation 
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of the state highway department and mu- 
nicipalities as rapidly as is reasonable. 

“The average cost of eliminating a grade 
crossing at present day prices is from 
$100,000 to $150,000, and some cost even 


e 


more and it is physically and financially im- 
possible to eliminate all within a short period. 
There are 697 railroad crossings in the state 
of Connecticut.” 

Further developments are expected. 


District of Columbia 


District Traction Fares 


HE Capital Traction Company on August 

14th completed its drive for a new fare 
schedule including a 10-cent cash fare and 
four tokens for 30 cents. The opponents of 
the increase then opened up their case. John 
H. Hanna, president of the company, sub- 
mitted to a lengthy cross-examination. 

Mr. McK. Clayton, counsel for the Fed- 
eration of Citizens Association on August 
16tk further cross-examined Mr. Hanna, at 
which time Mr. Hanna accused Mr. Clayton 
of being responsible for preventing a merger 
of the street car companies. 


e 


The Washington Railway & Electric Com- 
pany on August 19th began presentation of 
evidence to support its demand for fares 
similar to those asked by the Capital Trac- 
tion Company. William F. Ham, president 
of this company, was the principal witness. 
He was cross-examined by People’s Counsel 
Ralph B. Fleharty and was questioned from 
time to time by the members of the Com- 
mission. 

A searching examination was made of the 
company’s methods in handling the deprecia- 
tion and capital accounts. Commissioner 
Harleigh H. Hartman questioned Mr. Ham 
closely upon this subject. 


Idaho 


City Dissatisfied with 
Hydrant Charges 


4 ¥~ city council of Kellogg has been hav- 
ing a controversy with the Kellogg 
Power & Water Company over charges for 
fire hydrants. City Attorney Johnson, at a 
meeting of the council, read the franchise 
under which the company operates, which 
provides for free use of water for fire pur- 
poses. 

Manager Johnson, of the utility company, 
replied that the rates now in effect had been 


& 


set up by the Public Utilities Commission and 
could not be lowered or raised except through 
that organization. The charge is $3 per 
hydrant. It was pointed out that practically 
all cities are required to pay for water for 
fire purposes. 

A suggestion was made by one council- 
man that a meter be placed on each hydrant 
and that the city pay for the water actually 
taken for fires. This suggestion was ruled 
out on the ground that the water was avail- 
able and pressure maintained for use as re- 
quired and, therefore, a flat rate was the 
only feasible plan. 


Indiana 


Municipal Electric Rates 
Considered Excessive 


ITIZENS of Linton recently filed a petition 

with the Commission seeking a sub- 
stantial reduction in the light and power rates 
charged by the Linton Municipal Light & 
Power Company. They believe that service 
from a city-owned plant should not be so 
expensive. One of the petitioners, in an in- 
terview reported in the Linton Citizen, said: 

“The rate for electricity in Linton is much 
too high, in fact, higher than other towns 


. 


ee) 


where the utilities are privately owned, and 
that it is in my opinion that when the audi- 
tors from the Public Service Commission 
and the engineering department, also of the 
Public Service’ Commission, have made their 
report, that the rate will be approximately 
5 cents per kilowatt hour for lighting and 2 
cents per kilowatt hour for heating and cook- 
ing. This is based upon the fact that a pub- 
licly owned utility does not pay taxes, and 
that the Commission has ruled that a mu- 
nicipally owned utility can only charge a rate 
that will pay operating expenses, plus depre- 
ciation, etc. 


76 











PUBLIC UTILITIES FORTNIGHTLY 


Free Interexchange Service 


1x telephone companies which have been 
S giving their subscribers free service be- 
tween connecting exchanges, says the In- 
dianapolis Star, have united and will contest 
the right of the Northern Indiana Telephone 
Company of North Manchester to charge toll 
service to patrons from these exchanges. 
Formal notice of the action has been served 
on the North Manchester company. 

The Northern Indiana Telephone Company 
recently filed a petition with the Commission 


naming fifteen companies which have been 
giving free service between exchanges and 
requesting that these companies be compelled 
to charge toll rates. It is presumed, says the 
Star, that the other companies will also join 
in protesting the action. 

A controversy has been going on between 
the Northern Indiana Telephone Company 
and its subscribers over increased rates and 
a discontinuance of free toll service. In July, 
a large number of telephones were ordered 
removed by subscribers when a rate increase 
was put in effect. 


Maine 


Offer to Reduce Rates 
Not Acceptable 


N spite of the fact that the Turner Light 
& Power Company has offered a reduc- 
tion from 15 cents to 13 cents per kilowatt 
hour for electricity, says the Lewiston Jour- 


nal, residents will not withdraw a complaint 
to the Commission against the charges to 
which they object. 

The promise of the company, 
tion is withdrawn, is for a 13-cent rate for 
domestic use, with a sliding scale which 
would bring it considerably lower for use in 
large quantities. 


if the peti- 


Maryland 


Commission Studying Electric 
Power Rate 


ITH numerous other cases disposed of, 

the Public Service Commission, says 
the Baltimore Post, has turned its attention 
to the outstanding major case now before it 
—that involving the rates of the Consoli- 
dated Gas Electric Light & Power Company 
of Baltimore. The decision was expected to 
be ready early in September. 

The Industrial Power Consumers’ Asso- 
ciation had intervened in the case with a 
plea that a generous portion of any rate 
reduction ordered should be assigned to 
the power-rate schedules. This was op- 
posed by officials of the utility company, 
who maintained that such rates were not 
out of line with those of other utilities, and 


that they were scarcely compensatory to the 
utility. 

The utility company, although opposing 
any reduction in rates, took the position that 
if a reduction should be made it ought to be 
in the secondary domestic rates. It was ar- 
gued that a reduction of primary rates on 
account of the relatively small bills under 
such rates would mean but a slight saving 
to the individual. Furthermore, the primary 
rate consumers are not necessarily the finan- 
cially poorer elements of the community to 
whom even a small expense reduction might 
come as a blessing. 

The secondary rate applies in perhaps a 
majority of cases when electric current is 
used for operating the numerous electric de- 
vices in the modern household. A decrease 
in these rates would tend to stimulate use of 
such devices. 


Massachusetts 


City Council Wars on Gas 
Service Charge - 


EMBERS of the Boston City Council are 

much wrought up over the recent order 
of the Commission authorizing the Boston 
Consolidated Gas Company to collect a 50- 
cent service charge. They are supported by 
Ex-Governor Fuller and Mayor Nichols. 


Wycliffe C. Marshall, of Watertown, who 
was counsel for the customers in the recent 
hearings leading up to the order, does not 
agree. In a letter to Governor Allen on 
August 14th he informed the chief executive 
that while there would be some protests, he 
believed the majority of the customers are 
willing to accept the decision of the Public 
Utilities Commission. 

He pointed out that the Commission had 
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given a public, just, fair, and complete hear- 
ing on the question, which extended over 
several days. Both the customers and the 
company submitted much evidence and many 
people testified on both sides. He expressed 
complete confidence in the Commissioners in 
their handling of the intricate subject mat- 


Telephones Extensively Used 


HE Chelsea Record has printed an inter- 
esting interview with Director William 
H. O’Brien, of the Telephone & Telegraph 
Division of the Public Utilities Commission, 
revealing the information that there are 


ter of the Boston Consolidated Gas Com- 
pany. 

Samuel Silverman, assistant corporation 
counsel, on August 26th, filed with the Com- 
mission petitions for a rehearing and for a 
general rate reduction. A hearing was set 
for September 12th. 


900,000 telephones in the state. Director 
O’Brien believes this is the highest develop- 
ment of the telephone in any state in the 
Union. 

There are 21 telephones for every 100 
persons, the same being true in the case of 
automobiles. 


Minnesota 


Phone Rate Hearing Ordered 
by Board 


N order requiring the Tri-State Tele- 
phone & Telegraph Company to appear 
before the Railroad and Warehouse Commis- 
sion on October 8th to show cause why a 
reduction in rates should not be made, has 
been issued by the Commission. This action 
followed a motion filed August 8th with the 
secretary of the Commission by Commission- 
er C. J. Laurisch demanding a reduction in 
the company’s rates. 
This action is an outgrowth of the recent 
sale of 80 per cent of the stock of the tele- 
phone company by St. Paul interests to a 


Cities Favor 5-Cent School Fare 


ers by the action of the Commission 
in fixing a 5-cent rate for school children 
of Duluth, as an experiment, the officials of 
St. Paul and Minneapolis have started a 
movement to obtain reduced rates for chil- 
dren in the Twin Cities. Conferences with 
street car company officials were to be held 
to determine whether an agreement could be 
reached. 

Railway officials, it is reported in the 
Minneapolis Journal, have stated that they 
would watch the Duluth experiment but that 


Kansas City investment house at approxi- 
mately $200 a share. The sale price has 
been attacked on the ground that it is ex- 
cessive. The high price of the stock was 
— as an indication that rates were too 
igh. 
The Tri-State Company’s rates are based 
on the valuation made in 1918. That the 
present true value is much higher than that 
of 1918 is the contention of G. W. Robinson, 
president of the Tri-State Company. He 
claims that with additions, improvements, and 
purchases of other equipment the telephone 
company has just maintained the balance be- 
tween actual property valuation and the rates 
which would bring a fair return on this val- 
uation. 


they have given no consideration to extend- 
ing it to the Twin Cities. T. Julian McGill, 
vice-president and general manager of the 
Twin Cities system, emphasized the fact that 
— Duluth arrangement is experimental 
only. 

Part of the Duluth agreement is that the 
city drop its appeal from the Commission’s 
order raising the fare to 10 cents cash and 
six tokens for 45 cents. The cities of Minne- 
apolis and St. Paul have the same fare, but 
it has been in effect for some months and no 
appeal is pending. What effect this fact may 
have remains to be seen. 


Missouri 


New Form of Car Fare Ticket 
in Use 
5 g St. Louis Public Service Company, 


under an agreement sanctioned by the 
Public Service Commission, put into effect 


on August 26th a form of street car tickets 
differing somewhat from the usual weekly 
pass. ‘This ticket, which sells for 90 cents, 
is good for twelve rides during the week, 
but there is a provision for additional rides 
by ticket holders at the rate of 5 cents each. 
The cash fare for those not holding tickets 
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has been established at 10 cents a ride. 

The plan is to put them on sale on the cars, 
in banks, and in stores each Friday for use 
beginning the following Monday. 

Refunds will be made on unused tickets. 
The difference between the cost of the ticket, 
90 cents, and the number of rides less than 
nine will be refunded. If a commuter rides 


nine times with the weekly ticket, there will 
be no refund. 

This new and experimental fare schedule 
displaces the former 8-cent fare and is to be 
tried out for a period of sixty days, or until 
such time as it is terminated by order of 
the Commission. The outcome of this ex- 
periment will be instructive. 


New Jersey 


Eight Towns Protest Bus 
Fare Raise 


ONCERTED action to fight the increased bus 
fares on the Butler-Newark line has 
been crystallizing in the territory served by 
the transportation company. At a meeting 
in August, representatives of the various 
communities named a committee of nine to 
be known tentatively as the “Committee on 
United Opposition to Increased Bus Fares.” 
Mass meetings were to be arranged, and a 
committee on petitions which was to have 


printed and circulated 10,000 petitions pro- 
testing the fare increase was appointed. A 
finance committee was to raise $1,000 to 
finance the movement. 

Attorney Wallace R. Whitehurst, of Cedar 
Grove, who has been acting as special attor- 
ney to handle the legal end, was instructed 
to forward a formal request to the Public 
Utilities Commission that a public hearing on 
the fares be held September 25th, the same 
date as the hearing on the granting of the 
transfer of the busses from private manage- 
ment to the Public Service Co-ordinated 
Transport Company. 


New York 


Water Diversion Fee 
Raises Fears 


P UBLIC Officials and industrial executives of 
Niagara Falls, says the Buffalo Times, 
fear that the entire Niagara area will be de- 
stroyed industrially if the proposed increase 
in the Niagara river water diversion fee is 
adopted. The state Water Power and Con- 
trol Commission recently raised to $5 the 
annual rental fee per horse-power derived 


Governor Criticises Unequality 
of Utility Rates 


OVERNOR Franklin D. Roosevelt, in a 
G speech at the State Fair on August 
29th, made the statement that the principle 
of reasonably equal service at reasonably 
equal cost to all the people of the state had 
not been carried out with regard to tele- 
phone and electric service. He asserted that 
the principle governing railroad service had 
been discarded so far as these utilities are 
concerned. The New York Ti:cs quotes 
Governor Roosevelt as saying: 

“It is, of course, well known that the cost 
of the telephone to the farmer, for example. 
depends very largely on what county and 


from water diverted from the Niagara river 
above the city of Niagara Falls for power 
purposes. 

Several appeals from the Commission’s 
ruling are being prepared. Both the cor- 
poration counsel and the attorneys for the 
Niagara Falls Power Company are seeking 
to overthrow the ruling. Officials of many 
large plants and manufactories in the city 
of Niagara Falls are participating in the 
legal fight to force the Commission to change 
the ruling. 


even more on what particular road he hap- 
pens to live. 

“If he happens to be born on a farm on a 
highway away from neighbors, he has to 
shoulder practically the entire original cost 
and upkeep of his telephone line; whereas, 
if he happens to live close to many neighbors 
the cost of the very essential telephone is 
enormously reduced, both for service and 
installation charges. 

“The other example, and one which is even 
more glaring in its unfairness, is that of the 
use of electricity in the homes. The railroad 
principle of fairly uniform rates has been 
thrown to the winds even by the public regu- 
lating body known as the Public Service 
Commission. 

“Ts it not time to stop and ask the ques- 
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tion: ‘Why does electricity in the home, the 
electric lights, electric refrigerator, electric 
sewing machine, the home machinery, cost as 


high as from 15 to 20 cents per kilowatt hour 
in some localities and as low as from 4 to 6 
cents per kilowatt hour in other localities?’ ” 


~©) 


North Carolina 


Electric Rate Revision to 
Encourage Use 


NOTHER instance of the antagonism be- 

tween the interests of consumers who 
use a liberal amount of electric service and 
those who use a very small amount appears 
in the negotiations for new rate schedules 
of the Durham Public Service Company. 
New schedules offered by the company have 
been under consideration by the Durham city 
council. 

The new rates would save the users of 
electricity approximately $40,000 a year, ac- 
cording to R. L. Lindsey, vice-president of 
the utility company, and 80 per cent of the 
purchasers of current would benefit. Even 
part of the group of small consumers repre- 
sented by the 20 per cent would soon, in the 
opinion of Mr. Lindsey, be using service un- 
der the higher schedules as many electric 
irons now on the shelf would be pulled out 
and put to work under the proposed schedule. 
The use of labor saving and convenient elec- 
trical appliances, it is thought, would greatly 


increase if the electricity becomes cheaper. 

Every consumer whose bill is more than 
$1.75 a month at the present time would bene- 
fit from the new schedule if it were put into 
effect. Those who use as much as 100 kilo- 
watts per month have been paying $10.50 for 
the current under the present schedules, but 
they would get the same current for $5 un- 
der the proposed rate. 

At present a minimum of $1 a month is 
charged all consumers. This minimum car- 
ries with it 8 kilowatt hours of current. 
There is a graduated scale of rates for 
amounts above that figure. 

Under the proposed rate, a delivery charge 
of $1 per month will be made to each con- 
sumer with no current included in the charge. 
This would go to pay for bookkeeping, 
meter-reading, and similar overhead ex- 
penses. Current would be charged for from 
the first hour under the suggested plan. In- 
stead of 12 cents a kilowatt hour, however, 
it would be 5 cents. This 5-cent rate would 
obtain for the first 50 kilowatt hours. The 
next 150 hours would cost 3 cents each, while 
all over 200 hours would cost 23 cents each. 


Ohio 


Gas Rate Ordinance Precipitates 
Wrangle 


A= mix-up worthy of the talents of 
the proverbial Philadelphia lawyer has 
developed from the rejection in a referen- 
dum of a 53-cent ordinance submitted to the 
voters of Columbus by the city council. 

The council on June 3rd passed a 65-60-55- 
cent gas rate ordinance which was accepted 
by the Federal Gas & Fuel Company and the 
Columbus Gas & Fuel Company. The coun- 
cil then changed its mind, repealed the ordi- 
nance, and passed a 53-cent gas ordinance 
which was voted down at the polls. 

The gas companies on August 16th filed 
suit for a temporary injunction in Federal 
Court to stop the city from nullifying its 
65-60-55-cent ordinance. The claim is made 
that the earlier ordinance when accepied by 
the companies constituted a contract, despite 
the fact that it was not submitted to a popu- 
lar vote, because the state Constitution pro- 
vides that a petition for a referendum must 
be initiated within thirty days after a rate- 


making ordinance is passed and the city 
failed to do this. The ordinance, according 
to the companies, thus became a law in thirty 
days. 

City charter provisions are alleged to be in 
conflict with those of the state Constitution. 
City Attorney Charles Leach, however, has 
declared that cities have the authority to ex- 
ercise all powers of local self-government as 
granted under the state Constitution and 
adopt regulations not in conflict with the gen- 
eral law. Hence, he argues, the Columbus 
city charter provision contained in its 1924 
amendment, requiring changes in rates and 
in franchises to be submitted to a vote, does 
not conflict with the state Constitution, which, 
it is alleged by the companies, makes com- 
plete provision for contracts between cities 
and utility corporations. 

The companies, in their suit, ask to be re- 
lieved from certain provisions of the ordi- 
nance, which provided for the return of more 
than $1,500,000 impounded since the opening 
of the rate controversy over a 40-cent rate 
ordinance and provided for the use of mixed 
or artificial gas. 
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Oregon 


Commission Is Investigating 
Power Rates 


HE Public Service Commission is inves- 
tigating charges made for power used 
for industrial purposes, it is stated in the 
Portland Oregonian. Commissioner Frank 
J. Miller is quoted as saying that he believes 
the power companies in Portland would be 
governed by the Commission’s findings and 
voluntarily make such reductions as might be 
necessary to bring rates on industrial power 
down to a parity with charges made by com- 
panies in other cities for a like service. 
Commissioner Miller is reported as stating: 
“When we beve completed our investiga- 
tion we shall —all in the utilities and hold a 
hearing on the subject of industrial power 
rates. I don’t believe the utilities will fight 
us. If they do they will bring down the pub- 
lic’s wrath on them. I am frank to say that 
I favor private ownership of our utilities, 
but I think our utilities should be regulated 
by the state through its Commission. We 


are going to have public utilities. If they 
are not privately owned they will be pub- 
licly owned, and I am confident our public 
utilities should rather submit to regulation 
by the state than to invite public ownership.” 
Domestic lighting rates are now before the 
Commission in the form of a complaint and 
will come up for a formal hearing probably 
some time in October. The Commission, 
therefore, it is reported, proposes to wait 
and let the matter be threshed out at a time 
when the public can listen in on findings. 
The need of uniform rules, regulations, 
and practices covering cost of rural power 
lines is said to be pressing. Commissioner 
Miller stated that the Commission wanted to 
adopt rules that would enable the farmer to 
know just what the extension of a power 
line to his home was going to cost him, since 
at the present time each utility has different 
charges for the service. A farmer in one 
district on one line will pay one charge, while 
a farmer on another line in another district 
will pay another charge. It is these vari- 
ances which the Commission would avoid. 


Pennsylvania 


Right to Shut Off Water 
Sustained 


ye hostility of municipal officials and 
water consumers to efforts by the 
Scranton-Spring Brook Water Service Com- 
pany to discontinue service where bills are 
not paid received a set back in the court of 
Judge John S. Fine when he restrained city 
officials from preventing utility employees 
from shutting off water. 

Consumers have for some time been in a 
state of rebellion against the collection of 
water rates authorized by the Public Serv- 
ice Commission. The misunderstandings and 
confusion of ideas which have prevailed were 
met by a statement by Judge Fine that if 
solicitors of municipalities had been honest 
in their advice, all existing turmoil would 
have been avoided. He accused the leaders 
of misleading the people on the subject of 
their rights. He said in part: 

“It seems that there are too many agencies 
attempting to ingratiate themselves with the 
public without actual knowledge of condi- 
tions. If solicitors of municipalities nine 
months ago interpreted the law correctly and 
advised their respective clients to pay bills 
present trouble would be avoided.” 

Judge Fine cleared the issues by stating 
that irrespective of his own opinion in regard 
to the reasonableness of rates, the rate ques- 


tion was entirely up to the Public Service 
Commission and the company had the right 
to discontinue service when consumers re- 
fused to pay the rates legally in effect. He 
continued : 

“There is too much political atmosphere 
surrounding the fight. Solicitors have not 
the courage to give correct legal decisions.” 

A truce was declared during the month of 
August in order to straighten the matter out 
in the minds of the consumers, and the repre- 
sentatives of the company expressed a desire 
to accord every opportunity within reason 
for the people to pay their bills. Isaac S. 
Walker, vice-president and general manager 
of the utility company, stated that the policy 
of the company would be the same as in the 
past, namely to give to those consumers who 
are in financial difficulties special considera- 
tion. It would accept a part payment and 
make satisfactory arrangements for the pay- 
ment of the balance. Each case would be 
considered on its merits. He continued with 
the statement : 

“I want to make clear, however, that we 
have found some cases where consumers who 
are amply able to pay their bills have de- 
liberately refused to do so because they con- 
sidered themselves above law and not sub- 
ject to it. To those consumers the company 
owes no consideration, and water service to 
them should not be, and will not be, con- 
tinued.” 
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The Municipal Water Ownership League 
of Wyoming Valley has been holding mass 
meetings and has strenuously opposed the ef- 
forts of the company to collect its bills. Its 
president, Rev. J. J. Curran, directed a let- 
ter to President Hoover asking intervention. 
This letter was answered by Glen E. Edger- 


Permit for Natural Gas 
Extension 


HE Manufacturers’ Light & Heat Com- 
pany of Pittsburgh has filed an applica- 
tion with the Commission seeking an amend- 
ment to its charter which would permit ex- 
tension of its service to eleven counties in 
Pennsylvania. 
“If the application is granted,” says the 
Reading Eagle, “three counties in the state 
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ton, engineer for the Federal Power Com- 


mission, with the statement that the matter 
was not within the jurisdiction of the Fed- 
eral Power Commission, but that the regu- 
lation of rates comes under the powers of 
states. This has been the accepted rule in 
this country. 


which have neither natural nor manufactured 
gas would be furnished with natural gas. 
These are Somerset, Bedford, and Fulton. 
This would leave only three counties in the 
state,—Perry, Sullivan, and Susquehanna, 
without any gas service. 
“Furthermore,” the Eagle continues, “the 
application, if granted, would open the way 
for delivery of natural gas into the Phila- 
delphia area. At the present time Tioga, 
Clearfield, and Blair counties are the end of 
territory supplied with natural gas.” 


Rhode Island 


Protest against Advance 
Seasonal Charges 


peter residents of Narragansett have 
protested to the Commission against the 
practice of the South County Public Service 
Company of Rhode Island in demanding 
payment of electric service charges for an 
entire year in advance. They also demand 
that all service charges collected by that com- 
pany shall be returned with interest. 

The seasonal subscribers claim they are 


not only forced to pay practically double 
rates for the season but are compelled to pay 
50 cents a month additional as a service 
charge. The first bill rendered carries the $6 
service charge item payable in advance, they 
assert. 

Customers of the company were to be in- 
formed by circulars of the action being taken 
by the seasonal subscribers, and all business 
men, to whom the vacationists are a great 
source of revenue, were to be asked to co- 
operate in the protest. The attitude of the 
Commission is awaited with interest, 


West Virginia 


Hearings on Gas Rates 


T HE opening gun was fired on August 13th 
in the fight of the Monongahela West 
Penn Public Service Company for an in- 
crease in gas rates in Morgantown and ad- 
joining communities, and the protests of the 
city of Morgantown and associated munici- 
palities came before the Commission. Many 
exhibits were introduced showing the con- 
sumption of gas, the cost of improvements, 


and contemplated improvements. 

Testimony was offered to show that the 
reproduction value of the company’s hold- 
ings in the Morgantown and Fairmont dis- 
tricts was $8,042,437. 
as going concern value. 


This included $726,329 
Accrued deprecia- 
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tion, it was testified, would reduce the valua- 
tion of the gas holdings to $6,572,931. 

Attempts of the utility to combine the 
Morgantown and Fairmont gas properties for 
rate-making purposes were opposed by the 
municipalities. It was declared that they 
were separate and distinct and could not by 
any stretch of the imagination be consoli- 
dated. 

Further hearings were adjourned on Au- 
gust 14th to be resumed on September 30th. 
Experts of the company have been preparing 
valuation and earning figures for some time, 
and the opponents to the new rates were 
given an opportunity to study the figures be- 
fore attempting cross-examination of the 
several witnesses. 
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NEW YORK DEPARTMENT OF PUBLIC SERVICE. 
STATE DIVISION, PUBLIC SERVICE COMMISSION. 


CUSTOMERS FOR GAS IN THE 31ST WARD, BOROUGH 
OF BROOKLYN 
v. 


BROOKLYN BOROUGH GAS COMPANY. 
[Case No. 4458.] 


Rates — Gas — Four-part rate. 

1. The four-part or so-called scientific rate was found to contain 
four classes of costs allocated among the company’s consumers: pro- 
duction demand costs, distribution demand costs, commodity costs, and 
customer costs, p. 437. 

Apportionment — Consumer consumption costs — Gas. 

2. The line of demarcation between costs that may be allocated 
among consumers on a per meter basis and those that should be al- 
located on a per 100 cubic feet of gas used basis must be drawn some- 
what arbitrarily as there are no gaps in gas enterprise between the 
so-called consumer of convenience accounts covering costs due to the 
customer initiative and those that do not, p. 443. 


Statutes — Construction — Heading or title. 

3. The heading or title of a statute is, strictly speaking, not a part 
of the act which may be resorted to as an aid in the interpretation of 
the act when the legislative intent is not otherwise clearly expressed, 
p. 444. 

Statutes — Construction — Gas supply. 

4. Gas is supplied within the meaning of a statute when the dis- 
tribution system of the company is connected with the consumer’s prem- 
ises, a meter installed, and gas made available for his use, and the word 
“supply” in this sense is not synonymous with the word “use” or “con- 
sume,” p. 445. 

Rates — Service charge — Statutory prohibition. 

5. A form of rate which imposes an additional charge applicable 
to all consumers is not prohibited by a statute forbidding a gas com- 
pany to make an additional charge for service, installation, or ap- 
paratus after a fair and reasonable price has been made, p. 445. 

Rates — Consumers’ costs — Initial charge. 

6. There are costs necessarily attached to a gas business which are 
imposed upon the company by customers irrespective of the amount of 
gas consumed, and a consumer not taking sufficient to reimburse the 
company for the cost of serving him will pass this deficiency on to his 
neighbors unless a form of rate is devised that will make such a con- 
sumer compensate the company for the actual out-of-pocket expense in 
serving him, p. 445. 

P.U.R.1929D 28 
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Rates — Service charge. 

7. Expenses directly imposed upon the company by the consumer 
that would not be incurred if such consumer were not attached to the 
mains are properly chargeable to the individual consumer, p. 447. 

Rates — Unreasonableness — Lack of service charge. 

8. A rate system which relieves the individual consumer of costs 
directly and solely imposed by him, and passes the deficiency thus 
created on to other consumers, creates an unjust and unreasonable rate, 
p. 447. 

Apportionment — Consumer costs — Gas utility. 

9. Costs depending directly upon the number of consumers such as 
meter reading, billing, handling consumers’ accounts, removing and 
resetting meters, the maintenance and retirement of meters, and services 
and installation thereof as well as work on consumers’ premises, and 
return and taxes on meters and services and installations thereof, are 
properly included in the initial charge, and should be so distributed, 
p- 447. 

Discrimination — Commission duty — Gas rates. 

10. The Commission in determining the proper amount to be fixed 
for an initial gas charge is concerned with preventing the use of a rate 
which will result in those who are paying consumers carrying more 
than a fair share of the burden of expenses, p. 447. 

Rates — Minimum charge — Amount allowed. 

11. A gas company was required to file a schedule containing a 
charge of $1 for the first 200 cubic feet or less plus a commodity charge 
per 100 cubic feet, p. 449. 





Evidence — Experience of witnesses. 
Statement that the opinion as to cost allocation furnished by a 
gas company’s president and engineer was qualified from the point of 
experience, p. 441. 


(LunN, Commissioner, dissents.) 


[July 18, 1929.] 


ComptainTt by consumers against gas rates; rates adjusted. 

Appearances: Maurice Hotchner, New York city, appearing 
for the complainant; Whitman, Ottinger, Ransom, Coulson & 
Goetz (by William L. Ransom), New York city, for the Brooklyn 
3orough Gas Company; Judson Hyatt, New York city, appear- 
ing for the City of New York; Mary E. Dillon, President and 
General Manager, Brooklyn Borough Gas Company, Brooklyn; 
Joseph D. Milgrim, New York city, appearing for Gas Con- 
sumers League of Brooklyn. 


By the Commission: This proceeding is upon complaint and 
P.U.R.1929D. 
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answer, under §§ 71 and 72 of the Public Service Commission 
Law, with respect to the gas rates of the Brooklyn Borough Gas 
Company, effective August 1, 1927. 

The complaint was filed by upwards of twenty-five customers, 
praying “that the Commission reinstate the old rates of $1.30 
for gas.” Pursuant to the Commission’s direction by order of 
November 12, 1927, the company filed its verified answer to 
the complaint. Under the Commission’s hearing notice of March 
2, 1928 (Exhibit 1; S. M. 14), hearings were begun in the 
above entitled proceeding on March 26, 1928, continued on 
April 16th, May 7th, May 15th, May 25th, June 5th, and June 
12th, and concluded on June 20th. Before the matter reached 
the stage of formal hearings, informal conferences were held 
between representatives of the Commission, the eomplainants 
and the company. 

The rate schedule (P. S. C. No. 2 gas) the subject of this 
complaint was filed on June 30, 1927, to become effective August 
1, 1927. It is in evidence as Exhibit No. 3 (S. M. 15-16). 
When filed with the Commission, it was accompanied with a 
printed petition and explanation, in behalf of the company, 
which is Exhibit No. 4. The correctness of the statements of 
that petition was attested by Miss Dillon on this record (S. M. 
16-17). 

The Commission approved the new rate schedule, by its order 
of July 27, 1927, as follows (Exhibit No. 2; S. M. 14): 

“Ordered, that the said schedule be approved by the Commis- 
sion without prejudice to investigation and determination by 
the Commission hereafter as to the lawfulness of any part there- 
of, either upon complaint or on motion of the Commission and 
without prejudice to suspension, change, or rejection of the same 
in any particular as may be provided by law.” 

The rates and classifications contained in the new schedule, 
together with amendments thereto subsequently filed and effec- 
tive, thereby became, and ever since have been, the rates and 
classifications in force as to all customers in this company’s. 
territory. 

Rates Superseded by Present Schedule. 


The rates established and put in force by the rate schedule 
P.U.R.1929D. 
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thus approved by the Commission superseded the graduated or 
“block” rate established by the Commission’s order of August 
30, 1922. The first “block” of this rate was 100,000 cubic feet 
and as substantially all residential users were within this “block,” 
the rate was virtually a flat rate of $1.30 per one thousand cubic 
feet (S. M. 60). 

The rates in effect from August 1, 1927, to January 1, 1929, 
were 


Residential Use 
First 200 cu. ft. (or less) of gas per meter per mo. .. $1.00 
All over 200 cu. ft. of gas per meter per month .....  .11 per 100 cu. ft. 
Space Heating Use 
First 200 cu. ft. (or less) of gas per meter per mo. .. $1.00 
All over 200 cu. ft. of gas per meter per month ..... .09 per 100 cu. ft. 
Prepayment Meter Use 


First 200 cu. ft. (or less) of gas per meter per mo. .. $1.00 
All over 200 cu. ft. of gas per meter per month -11 per 100 cu. ft. 


In December, 1928, the company filed a new schedule which, 
with the approval of the Commission, went into effect January 
1, 1929. As far as it affects domestic rates this new schedule 


is as follows: 
Residential Use 


First 200 cu. ft. (or less) of gas per meter per mo. .. $1.00 
All over 200 cu. ft. of gas per meter per mo. .... .104 per 100 cu. ft. 


Prepayment Meter Use 


First 200 cu. ft. (or less) of gas per meter per mo. .. $1.00 
All over 200 cu. ft. of gas per meter per mo. .... .103 per 100 cu. ft. 


The Complaint. 

The essential portion of the complaint is as follows and is 
directed against domestic rates: 

“We, the undersigned, residents of the Sheepshead Bay sec- 
tion, make formal protest against the increase which recently 
went into effect of the rates for gas charged by the Brooklyn 
Borough Gas Company, Coney Island, Brooklyn, New York. 

“We charge that the old rate of $1.30 per thousand cubic feet, 
which was equal to the highest rate but one being charged in 
the city, was adequate in providing satisfactory earnings for the 
Brooklyn Borough Gas Company, and that the new rate of $1 
for the first 200 cubic feet per meter per month was designed to 
merely increase the earnings of the company without rendering 


additional service.” 
P.U.R.1929D. 
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The Brooklyn Borough Gas Company claims that many of its 
accounts were non-compensatory under the superseded rate struc- 
ture which was, in effect, a flat rate, and that the existing rate 
structure is a material improvement upon that rate and that 
under it there are materially less accounts that are noncompen- 
satory. 

Representatives of the city of New York (Dr. Bauer and 
Professor Bemis), the president of the company (Miss Dillon), 
and Mr. Merrifield, the gas engineer of the Commission, testified 
in this proceeding. 

Origin of Existing Rate. 

[1] The existing rate is what is known as a two-part rate and 
was originally derived from the four-part structure sponsored 
by the American Gas Association. 

It is really a compromise between a flat or straight meter rate 
and one which proposes to allocate all costs, under the headings 
descriptive of the service rendered, in a more equitable manner 
than that possible under the operation of a straight meter rate. 

Since it is a compromise rate, it might be well to first con- 
sider briefly the four-part form of rate advocated by the Ameri- 
can Gas Association, and sometimes referred to as the “scientific” 
rate. Four classes of costs are allocated and thereafter each such 
class is apportioned among the company’s consumers. These are: 


1. Production—Demand Costs: 
All expenses that depend upon or vary with the size or capacity 
of the production plant should be allocated to production demand. 


2. Distribution—Demand Costs: 

All expenses that depend upon or vary with the size or capacity 
of the distribution system should be allocated to distribution 
demand. 


3. Commodity Costs: 

All expenses that depend upon or vary with the volume of gas 
produced should be allocated to commodity. All costs of labor, 
fuel, and other material used in the production of gas are al- 
located to commodity, provided they are in proportion to the 
volume produced. That is, expenses in this class originate only 


es production begins and cease as production ceases. 
P.U.R.1929D. 
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4, Customer Costs: 

All expenses such as meter reading, the keeping of accounts, 
and the adjustment of appliances are allocated to customers. 
Interest and depreciation on the part of the distribution system 
which is governed by the number of customers served, rather than 
by their hourly demand, is also allocated to customers. 

The costs of a gas business as such are assumed to be: 

a. Interest on capital invested—the cost of hiring the money 
required to provide the facilities for doing business. 

b. Depreciation or retirement expense—the amount that must 
be set up to insure the return of 100 per cent of the money which 
has been hired or, in other words, to provide for the maintaining 
of the investment. 

ce. Operation—the cost of producing and distributing the gas 
and the cost of all incidental services to the customers. 

In this proceeding the issue has been narrowed to that of costs 
to be included in an initial charge. It is contended by the repre- 
sentatives of the consumers that the rate schedule will actually 
yield more revenue than the company would have received under 
the old or superseded rate schedule. 

The initial charge or minimum bill of this company is $1, 
including 200 cubic feet or less of gas. On cross-examination, 
Miss Dillon gave the viewpoint of the company as to the nature 
of this rate (Minutes, pages 570-572) : 


“Q. Miss Dillon, would you say it represents the cost of sup- 
plying the first 200 feet of gas?” 

“Tue Wirness: On this initial charge; I presume you are 
speaking of our initial charge ? 

“Q. Yes. 

“A. We have attempted to allocate some of these costs that 
do not vary with the consumption, or remain the same with the 


eonsumer, whether he uses gas or not. 

“Q. Why does the first 200 feet bear all of that, and no part 
of the subsequent gas furnished ? 

“A. The 200 feet do not necessarily bear that. The 200 feet 
are included in the initial charge. 
P.U.R.1929D. 
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“Q. And why that first allotment of 200 feet? 

“A. Because that is the form of rate that I finally decided 
was the proper form of rate for our territory. 

“Q. So you really have a consumer cost plus 200 feet of gas, 
making up this initial charge, is that right ? 

“A. Practically. 

“Q. Now, will you really call that consumer cost a service 
charge ? 

“A. Our counsel assured me it was not a service charge. 

“Q. Now then, the first 200 feet is being charged at what rate ? 

“A. It is included in the dollar.” 


Both Professor Bemis and Dr. Bauer conceded in tkeir testi- 
mony and exhibits that the element of cost incurred by a gas 
corporation so far as its convenience users are concerned is very 
real and definite and has been recognized in rates throughout the 
country. The city in its brief says (pages 70, 71): 

“Brief consideration may be given to the so-called ‘con- 
venience’ users. These are not customers who use gas for the 
ordinary domestic purposes, especially daily cooking and water 
heating. They are people who eat largely in restaurants, send 
out their laundry and obtain hot water as part of the rent. They 
use gas only casually as a special convenience and not as a regular 
necessity. 

“Doubtless there is a considerable number of such consumers 
who now use no more than a few hundred cubic feet of gas a 
month. How many there are, was not established. Nor is it 
clear up to what point of consumption consumers are properly 
classed as convenience users. It probably is true that the com- 
pany would not be reimbursed by this group of very small users 
for out-of-pocket consumers’ costs, and that the deficiency would 
be made up by other consumers under the general flat rate. 

“Steps might well be taken to assure the company against such 
out-of-pocket costs. The amounts involved, however, are not 
great. The number of such consumers is relatively small, and 
the individual cost is less than average. And this group probably 
does consist predominately of the more well-to-do and not poorer 


consumers. 
P.U.R.1929D. 
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“The group probably consists mostly of apartment house dwel- 
lers; especially small apartments. It includes probably very 
few 1-family houses; also but few working class and poorer 
families. It ought, undoubtedly, to pay its own way. Un- 
fortunately, the facts were not produced by the company to show 
the extent and cost of such convenience use. The meter reading 
and other commercial expenses, all the repairs and work on the 
premises, are small per consumer because of the many consumers 
in the same building. The economy of individual service greatly 
reduced the cost per consumer. While provisions might well be 
made to prevent any losses on this group, there is doubt whether 
the advantage would justify the modification of the flat rate. 
This group does not constitute an important problem in this 
case.” 

As stated, opposition to the proposed rate must necessarily be 
based largely upon the very definite increase in the bills of those 
who only use the smallest amount of gas. But the record indi- 
cates that unless the convenience user is required to pay his fair 
share of consumer costs, or those costs due to his own initiative, 
as distinguished from commodity costs, they must be paid by 
other users of gas. It follows that a continuation of the flat rate 
means a tendency to an increased cost to consumers and a re- 
striction on any decrease of cost to those who wish to avail them- 
selves of an increasing service. 

It was insisted that the company had failed to support its 
cost allocations by direct testimony but had relied on arbitrary 
conclusions and judgment figures; the reason for this is well set 
forth by Dr. Bauer, testifying in opposition to a similar form 
of rate in Case No. 4853, the Brooklyn Union Gas Company 
ease. He said in substance: 

“The formation of a tariff of this sort is a matter of opinion 
upon the facts and a thorough analysis of the situation, the 
reasonableness of the old rate, and the conditions under which 
the old rate rests, and all the facts taken into account, and, there- 
fore, one upon which reasonable men may disagree. Any reason- 
able man would have before him the facts, the great variations 


and dissimilarities involved in the costs. He should know the 
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affairs of the company very thoroughly and not just superficially. 
He should get down into the wide variation of costs and con- 
ditions affecting different sections and classes of consumers, It 
would take, depending upon mental ability and power of percep- 
tion, a period of ten years at least and five years certainly to form 
acquaintance with the economical and financial questions and 
issues involved. He would have to know pretty well the alloca- 
tions, the reasons for the allocations. The important factor ts 
long training and discipline and experience in that sort of thing. 
It is important to know what different classes of employees do 
but what you must know, what you must have as applied to an 
individual company is an economic and financial perception of 
their underlying relations. It can be done by anybody who has 
the mental ability, training discipline, and actual understand- 
ing.” (R. 778, ete.) 

So if it is necessary that opinion be relied on in the promulga- 
tion of a tariff of this kind, it is here apparent that well-grounded 
opinion upon which to form a fair judgment as to the cost al- 
locations was furnished by the company’s president and that 
of the Commission’s gas engineer. 

In the rate structure adopted by the company (the so-called 
2-part rate), the total operating burden including return is di- 
vided into charges that are apportioned among customers on a 
per meter basis and those that are apportioned among them on 
the volume of gas used basis. The customer or initial charge is 
$1 per month which includes the use of 200 cubic feet of gas. 
The other or commodity charge is 11 cents per 100 cubic feet 
of gas. The foregoing applies to the domestic rate. Page 1 


of company’s Exhibit 7 follows: 
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Brooklyn Borough Gas Company 

Summary of Operating Expenses and Return on Adjudicated Present Value 

of Property Applicable to Initial Charge Per Customer. 

Based on Standard Classification and Formula of the American Gas Asso- 
ciation. Now Generally Employed in Computing Costs Which May Be 
Apportioned per Customer. 

Year 1926 


Distribution expenses .....eceesseeseeeees ccvccccccccccccoe GL0B,871.96 
Commercial expenses ........+-+00- eccccccccccccccccce eoces 155,928.16 
New business expenses .........cccccccccccecs eecccccccccecs 15,052.89 
General and miscellaneous expenses .......-2e+eeeeeccececees 98,799.88 
Total operating expenses (exclusive of uncollectible bills 

and taxes) applicable to initial charge ............... $372,652.29 
Uncollectible bills .........cccccccccee occccecee eocccccccces 4,240.77 
TE bc wna ees6.006 6060860 0s 5008s erensex Seeedeeonene eeeee 81,938.06 


Total operating expenses, including uncollectible bills and 
taxes, applicable to initial charge per customer ........ $458,831.12 

8 per cent return on present value of property as of December 

31, 1926, based on the adjudicated present value as of August 

31, 1925, plus net additions to December 31, 1926. Amount 


applicable to initial charge .......... Cocecccoccccececesce 492,909.39 
Total amount applicable to initial charge per customer 

I Be I, ND ik oo oinrn nie nt. 6nsennssecctescs $951,740.51 
Number of active customers December 31, 1926 .............. 45,634 
Average initial charge per customer per year on above basis .. 20.856 
Average initial charge per customer per month on above basis 1.738 
First 200 cubic feet of gas per meter per month at 8.67 cents .. 173 
Monthly initial charge per customer warranted on above basis $1.911 


Mr. Merrifield, the gas engineer of the Commission, examined 
the rate structure before it was permitted to become operative. 
His formula, applicable to Brooklyn Borough conditions, is in 


Exhibit 11. Page 1 of the exhibit is: 
P.U.R.1929D. 
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Public Service Commission 
Case No. 4458—Brooklyn Borough Gas Company summary of allocations 
of operating expenses and return on investment, applicable to initial charge 
of $1 for the first 200 cubic feet of gas used per customer per month. 
Based on proportionate use of plant facilities and book investment. 


Year 1926 
Distribution expenses ....seeceeeseeseeseerees coccccccccccee $89,130.91 
Commercial expenses ......... Sie eeeneEeeenes eee ere re . 155,928.16 
New business expenses: 
General and miscellaneous expenses ........-... cecccecose --. 75,634.90 


Total operating expenses (exclusive of uncollectible bills 


and taxes) applicable to initial charge ................ $314,693.97 
Uneollectible Bills ...ccccccccccccccccscccccccccscoccescces 742.14 


TD sb tceucnda EE ee Oe Te aery Pre 53,417.61 


Total operating expenses, including uncollectible bills and 
taxes, applicable to initial charge per customer on above 

Rh Gots 610 ait ine otiwtaaiete eed Sana ene ramet eat $368,853.72 
8 per cent return on book investment as of December 31, 1926, 
plus adjudicated working capital and going value as of August 
31, 1925, applicable to initial charge per customer, based on 


proportionate use of plant facilities ................-2-00- 185,553.92 
Total amount applicable to initial charge per customer war- 

TRMEOE GU TRE GUOVG DROME oe cic cesicccsccscionceccsesees $554,407.64 
Number of active customers December 31, 1926 ............... 45.634 
Average initial charge per customer per year, on above basis $12.149 
Average initial charge per customer per month, on above basis 1.012 
Commodity charge (200 cubic feet of gas) ..............-0.. 103 
Monthly initial charge per customer warranted on above basis $1.115 


[2] The line of demarcation between costs that may be al- 
located among consumers on a per meter basis and those that 
should be allocated on a per 100 cubic feet of gas used basis 
must be drawn somewhat arbitrarily as there are no gaps in gas 
enterprise between the so-called consumer of convenience accounts 
or accounts that cover costs due to the customer initiative and 
those that do not. Dr. Bauer testified that there are costs which 
he described as consumers’ service costs amounting to 25.82 cents 
and consumers’ job costs of 14.37 cents. Dr. Bemis’ testimony 
was to the same effect as far as general consumers’ costs are con- 
cerned, but there was no disposition shown by the city’s witnesses 
to consider anything but certain costs which are unquestionably 
caused by the fact that a person is a customer, although the testi- 
mony shows that there are other portions of the company’s ex- 
penses which all customers should be required to help defray. 

The effective rates of the Brooklyn Borough Gas Company are 


here attacked on two grounds, viz. : 
P.U.R.1929D. 
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First, that the form of rate is illegal and contrary to the pro- 
visions of subdivision 6 of § 65 of the Public Service Commis- 
sion Law; and 

Second, that in any event, the initial charge of $1 per month 
per consumer is excessive, and, therefore, unjust and unreason- 
able. 

The tariff schedule under consideration fixes a rate for all 
domestic consumers of $1 per month for the first 200 cubic feet, 
or less, and 10$ cents per 100 cubic feet for all gas consumed 
in excess of 200 cubic feet. 

The superseded tariff schedule was in block form, the initial 
rate being $1.30 per thousand cubic feet per month, but the first 
block of such superseded schedule was so large as to constitute 
practically a flat rate to domestic consumers. 

Under § 65, Public Service Commission Law, a gas corpora- 
tion is required to furnish and provide such service, instrumen- 
talities, and facilities, as shall be safe and adequate. All charges 
for gas, or any service rendered in connection therewith are to 
be just and reasonable, and unjust discrimination and unreason- 
able preferences are prohibited. A gas corporation is, however, 
empowered to establish a sliding scale for the automatic adjust- 
ment of charges for gas, and may establish classifications of 
service, based upon the quantity of gas used, the time, purpose 
and duration of use, or upon any other reasonable consideration. 
In 1923, subdivision 6 was added to § 65 of the Public Service 
Commission Law, and reads as follows: 

“Section 65, subdivision 6.—Service Charges Prohibited. 
{very gas corporation shall charge for gas supplied a fair and 
reasonable price. No such corporation shall make or impose an 
additional charge or fee for service, or for the installation of 
apparatus or the use of apparatus installed.” 

[3] This subdivision may be considered in three parts. The 
words “Service Charges Prohibited” do not make a complete 
sentence, and may properly be taken as a heading, or title, of the 
act, which makes the balance of this subdivision agree in form 
with the preceding subdivision of § 65. The heading, or title, 
of the statute is, strictly speaking, not a part of the act. How- 
ever, when the legislative intent is not clearly expressed, it may 
P.U.R.1929D. 
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be resorted to as an aid in the interpretation of the act. In this 
case, however, there is no difficulty of construction. The act is 
in two sentences: 

“Every gas corporation shall charge for gas supplied a fair 
and reasonable price.” 

[4, 5] That sentence is a restatement of the law, as contained 
in subdivision 1, and would be the law if this sentence had been 
omitted. It is significant, however, that the legislature used the 
words “gas supplied” in subdivision 6, while subdivision 1 refers 
to charges “for gas,” and subdivision 5 authorizes classifications 
based upon “the quantity used.” The word “supply” means 
to provide or make available for use. It is not synonymous with 
“use” or “consume.” Gas is supplied when the distribution 
system of the gas company is connected with the consumer’s prem- 
ises, a meter installed, and gas made available for his use. 

The second and last sentence of this subdivision prohibits an 
additional charge; that is, a fair and reasonable price having 
been made or established, there shall be no additional charge for 
service, installation, or apparatus, or use of apparatus installed. 

The conclusion, therefore, is reached, that the form of the rate 
which imposes an initial charge applicable to all consumers is 
not prohibited by § 65 of the Public Service Commission Law. 

[6] We come then to the question as to whether the initial 
charge of $1 per month for the first 200 cubic feet of gas, or 
less is justified. The statute (§ 65) authorizes a sliding scale 
of rates, as well as classifications of service, based upon the 
quantity used, and other considerations. No exact scientific rate 
structure has yet been devised for gas companies. The best that 
can be done is to approximate the ideal by the initiation of that 
form of rate which will yield to the company that reasonable 
average return upon the value of its property to which it is 
entitled and at the same time distribute the cost of its service 
fairly and reasonably among its consumers. The flat rate has 
failed to do this and has been quite generally discarded in favor 
of the block rate. Under the flat rate, if the consumption was 
too small, the rate was too low, and if the consumption was large, 
the rate was too high. There are costs necessarily attached to 


the business which are imposed upon a gas company by customers 
P.U.R.1929D. 








446 NEW YORK DEPT. OF PUBLIC SERVICE. 


irrespective of the amount of gas taken by them, and if a cus- 
tomer is noncompensatory, that is, does not take a sufficient 
quantity of gas to reimburse the company for the actual cost 
of serving him, then such deficiency must necessarily be passed 
on to other consumers whose rates are thus correspondingly in- 
creased, so that it would seem that the form of rate should be 
a matter of much more concern to consumers than to the com- 
pany which is entitled to a fair return, regardless of the form 
of rate. The question is one of mathematics. This proceeding 
applies to domestic rates, and if a group of consumers fail to 
return to the company its actual out-of-pocket expense in serving 
them, they are carried by their neighbors. 

The company sought to justify the initial charge by making 
an analysis of its various expense accounts and allocating the 
same as between customer expense and commodity expense in 
varying percentages. By this process a figure of $1.91 was 
arrived at, as representing the cost of the first 200 cubic feet of 
gas. An analysis of the expenses of the company was also made 
by Mr. Merrifield, the Commission’s gas engineer, for the pur- 
pose of testing the reasonableness of the initial charge, and he, 
by applying different allocations and percentages, arrived at a 
figure of $1.11. 

The city’s witness, Dr. Bauer, said that all the costs or charges 
of the company may be conveniently separated into three groups: 

1. Charges depending directly and immediately upon the 
amount of gas produced and distributed ; 

2. Charges depending directly and immediately upon the 
number of consumers; and 

3. Charges which do not depend either upon the number of 
consumers or the amount of gas produced and distributed. 

As to the first group, there is no dispute as to principle or as 
to its application to the charges to be included. These charges 
should be borne by the consumers according to the amount of 
gas used. 

As to group 2, the principle is practically conceded that, the 
law permitting, such expenses may properly be charged to con- 
sumer as consumers, or on a meter basis. 


With respect to group 3, expense, there is a sharp divergence 
P.U.R.1929D. 





CUSTOMERS v. BROOKLYN BOROUGH GAS CO. 447 


of opinion as between the company and complainants. The com- 
pany in justifying its initial charge, allocated various of these 
expenses or portions thereof, to consumers, and the balance to 
the commodity charge. Complainants, on the other hand, con- 
tend that all charges in this category should be imposed on a 
commodity basis. 

[7-10] It is of course obvious that the householder who uses 
gas only as a convenience, or when he is at home, or who does 
not consume gas in sufficient quantities to reimburse the com- 
pany for the actual out-of-pocket expense of serving him, is a 
burden upon his neighbors who, by this process, are required to 
pay increased rates to make up the return to which the company 
is entitled. Expenses directly imposed upon the company by 
the consumer, costs that would not be incurred if such consumer 
were not attached to the mains, are properly chargeable to the 
individual consumer. A rate system which relieves the individual 
consumer of costs directly and solely imposed by him, and passes 
the deficiency thus created on to other consumers, creates an 
unjust and unreasonable rate. Charges, therefore, that depend 
immediately and directly upon the number of consumers, are 
properly included in the initial charge, and should be so dis- 
tributed. Costs of this kind include the so-called commercial 
expenses; meter reading, billing, handling consumers’ accounts, 
etc. ; removing and resetting meters, the maintenance and retire- 
ment of meters, and services and installation thereof; work on 
consumers’ premises, and return and taxes on meters and services 
and installations thereof. 

The allocation of group 3 costs has been the subject of con- 
siderable investigation in recent years. One, two, three, and 
even four-part rates have been advocated, and much can be said 
with respect to each. The company in this case, to substantiate 
its initial charge and to show the reasonableness thereof, has al- 
located a portion of group 3 expenses to consumers. This alloca- 
tion partakes of the nature of the demand charged, that is, a 
charge based on the consumer’s maximum demand, and which 
form of charge has numerous advocates. 


There is a difference of opinion between the company and the 
P.U.R.1929D. 
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objectors as to the exact distribution of consumer costs and com- 
modity costs. However, careful consideration of all of the evi- 
dence leads to the conclusion that the $1 charge for the first 200 
cubic feet of gas is fair and reasonable and is not discriminatory. 
Doubtless the company has included elements in its figure of 
$1.91 which should be excluded and the witnesses for the city 
have excluded elements which should be included. When a 
householder applies to the company for service it may be that 
there is an implied warranty that such service is intended to be 
used, and that the use thereof will be compensatory to the com- 
pany. It is realized, however, that from time to time there will 
be customers who will not use the 200 cubic feet per month, 
and by the adoption of this form of rate will be obliged to pay 
for the same. However, the charge is small, the service itself 
is of value, and the statute prohibits only charges which are 
unjust, discriminatory, or unduly preferential. 

While there are unmistakable evidences that many customers 
do not contribute their fair share of the expense of serving them, 
the Commission is concerned in preventing the use of a rate 
which will call upon those who are paying customers from car- 
rying more than their fair share of the burden of expenses. In 
line with this idea, we think that a rate should be so devised 
that such injustice will be avoided, and in order to meet this 
situation we believe that the commodity rate should be fixed at 
10 cents per 100 cubic feet instead of 104 cents per 100 cubic 
feet as under the existing schedule. 

There is hereto attached, marked Schedule “A,” a table show- 
ing charges applicable to monthly consumptions in hundreds of 
feet of gas used, viz.: under the flat rate of $1.30 per one 
thousand cubic feet which has been superseded; the first two- 
part rate used by the company: the rate in effect January 1, 
1929; and the new proposed rate; Schedule “A” shows that 
under the revised rate we now propose, all consumers who use 
over 200 feet of gas per month will benefit, and that those who 
use from 2,700 cubic feet per month upward will all secure 
lower charges for gas than they would have obtained under the 
$1.30 flat rate. 

P.U.R.1929D. 
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We, therefore, find: 

£11] 1. That the flat rate is unjust, unreasonable, and unduly 
discriminatory ; 

2. That the complaint in this case should be dismissed ; 

3. That the company be required to file a schedule containing 
a charge of $1 for the first 200 cubic feet or less and a commodity 
charge of 10 cents per 100 cubic feet, applying to all residential 
and prepayment meter users, effective October 1, 1929. 

On February 18th of this year, the Commission commenced 
hearings in a proceeding initiated upon its own motion to de- 
termine acceptable forms of schedules for gas and electric com- 
panies. This proceeding is still in progress. It should, therefore, 
be understood, and the Commission so declares, that its approval 
of the present form of schedule of the Brooklyn Borough Gas 
Company is not‘to be construed as a general or unconditional 
endorsement of that form. 


Chairman Prendergast and Commissioners Van Namee and 
Brewster in the affirmative; Commissioner Pooley, absent, stat- 
ing by letter dated July 17, 1929, that if able to be present he 
would vote in the affirmative; Commissioner Lunn dissenting 


with opinion. 
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Schedule A. Brooklyn Borough Gas Company 


Rate 

$1.30 per _ effective 

Hundreds of cubic feet M cu. ft. 8-1-27 
S eesvecase eeeees coccovecee 0 $1.00 
D gueeteecerseeccsuaene eeeee 13 1.00 
e spisdedeunddescevensases ° .26 1.00 
D gssbsdeteasbeseeareeeseces .39 1.11 
er ee en 52 1.22 
i. - areata ah nara iar ane . .65 1.33 
66 bueeeneueGadudcensananee 78 1.44 
O apbevuedeke seca dnesaacedawe 91 1.55 
D. etinientascseancerans wen 1.04 1.66 
D sh.tdde eb SebKcee dee iewnsed 1.17 1.77 
ee - akeciemauanae 6d wawdiaaes 1.30 1.88 
BE sceariesd sed rieeeeearwces 1,43 1.99 
Mt SEWER rk ath Se ee ee nnn 1.56 2.10 
De winnnenewtctknbebsanseenes 1.69 2.21 
De seagiecunense0euseeeseenns 1.82 2.32 
Dt ceetdhuvcbern sched eehaen 1.95 2.43 
Mt shed eRse ee thateceereRnads 2.08 2.54 
ar | iinet oka ean a hee lee are 2.21 2.65 
DP stibvicnvhbetastaeneeamen 2.34 2.76 
et seb decad ced ene ued ccdiuweae 2.47 2.87 
Py See on KkeKdees kee eae snees 2.60 2.98 
Re re ee ee 2.73 3.09 
 whdednda cued oebeietkvewws 2.86 3.20 
Se cghbsdcseecdeeensduawenans 2.99 3.31 
Mt adbaihwcnkseuneeee eeu eadas 3.12 3.42 
De wate rhenevkkenene + ealweuden 3.25 3.53 
DD  «<teskvepedpes katineeoe wena 3.38 3.64 
De dbus Gs SARE Ee 3.51 3.75 
Me bhinebedtccepnaeecseneteke 3.64 3.86 
DD ssvadeeeke cine vusaeecusees 3.77 3.97 
MP Ghbdhctasctadndieeteunaeaba 3.90 4.08 
PSS Peepers eee mre ne 4.03 4.19 
MD. tas 6ete ddxeeetevegeeeeeees 4.16 4.30 
Pre ee rey er er es 4.29 4.41 
oe nees ehescade6aeenniaeevane 4.42 4.52 
DD stvninekeneues eeeecsalemue 4.55 4.63 
MD s+-deebtednnsesenaeveeuwanes 4.68 4.74 
ee ee ere ° 4.81 4.85 
DP winks Racepkariaeencacnewe 4.94 4.96 
Oe pitachenss eas skh besdndeds 5.07 5.07 
ee ee 5.20 5.18 
OD pttee taken anetaeeaworenese 6.50 6.28 
a ey ee ee 7.80 7.38 
My Gaisawsesuseu ke eaeeneeeean 9.10 8.48 
Me s6ciusesenenkwunawndaedoen 10.40 9.58 
De Gate seeedi ee lnusdoegeueden 11.70 10.68 
Ee éentcadsdvconaeeenneacenen 13.00 11.78 


Rate 
effective 
1-1-29 
$1.00 
1.00 


or 


NaurPpwdHovowmridin 
DDNWAAHPON TBH wp oo o> 
o on or acoucdn 


BORO PO POTD NO PO POP PO et pa pp 
4 bh 
=) 
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9.19 
10.24 
11.29 





Proposed 
rate 


$1.00 
1.00 
1.00 
1.10 
1.20 
1.30 
1.40 
1.50 
1.60 
1.70 
1.80 
1.90 
2.00 
2.10 
2.20 
2.30 
2.40 
2.50 
2.60 
2.70 
2.80 
2.90 
3.00 
3.10 
3.20 
3.30 
3.40 
3.50 
3.60 
3.70 
3.80 
3.90 
4.00 
4.10 
4.20 
4.30 
4.40 
4.50 
4.60 
4.70 
4.80 
5.80 
6.80 
7.80 
8.80 
9.80 
10.80 


Lunn, Commissioner: The issue before the Commission in 
the instant case calls for a determination as to whether the costs 
allocated to the initial charge for apportionment among its custo- 
mers on a per meter basis is economically sound, that is, was 
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the initial charge of $1 for the “First 200 cubic feet (or less) 
of gas per meter per month” correctly computed and properly 
checked ? 

Representatives of the city of New York (Dr. Bauer and Pro- 
fessor Bemis), the president of the company (Miss Dillon), and 
Mr. Merrifield, the gas engineer of the Commission, testified 
in this proceeding. 

The Brooklyn Borough Gas Company claims that more than 
65 per cent of its accounts were noncompensatory under the 
superseded rate structure which was, in effect, a flat rate and 
that the existing rate structure is a material improvement, and 
that under it there are materially less accounts that are non- 
compensatory. 

Under the new or existing rate or tariff, bills of customers are 
both increased and decreased. The equalization point is at 3,900 
cubic feet of gas per month. For those who used less than that 
amount of gas per month the cost of gas was increased above 
what it would have been under the old rate and for those who 
used more the cost was less. During the fiscal year 1928, the 
excess exceeded the rate reductions by $130,207. As of Janu- 
ary 1, 1929, the commodity charge was reduced 5 cents for a 
thousand cubic feet. 


Origin of Existing Rate. 

The existing rate is what is known as a two-part rate and is 
an adaptation of the four-part rate structure sponsored by the 
American Gas Association. It is a compromise between a flat 
or straight meter rate and one under which it is alleged costs are 
equitably allocated under headings descriptive of the character 
of service rendered. 

Since it is a compromise rate, we will first consider briefly the 
four-part form of rate advocated by the American Gas Associa- 
tion, and sometimes referred to as the “scientific” rate. Four 
classes of costs are allocated and thereafter each such class is 
apportioned among the company’s consumers. These are: 


1. Production—Demand Costs: 
All expenses that depend upon or vary with the size or capacity 


of the production plant should be allocated to production demand. 
P.U.R.1929D. 
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2. Distribution—Demand Costs: 

All expenses that depend upon or vary with the size or ca- 
pacity of the distribution system should be allocated to distribu- 
tion demand, 


3. Commodity Costs: 

All expenses that depend upon or vary with the volume of 
gas produced should be allocated to commodity. All costs of 
labor, fuel, and other material used in the production of gas 
are allocated to commodity, provided they are in proportion to 
the volume produced. That is, expenses in this class originate 
only as production begins and cease as production ceases. 


4, Customer Costs: 

All expenses such as meter reading, the keeping of accounts, 
and the adjustment of appliances are allocated to customers. 
Interest and depreciation on the part of the distribution system 
which is governed by the number of customers served, rather 
than by their hourly demand, is also allocated to customers. 

The costs of a gas business as such are assumed to be: 

a. Interest on capital invested—the cost of hiring the money 
required to provide the facilities for doing business. 

b. Depreciation or retirement expense—the amount that must 
be set up to insure the return of 100 per cent of the money which 
has been hired or, in other words, to provide for the maintaining 
of the investment. 

ce. Operation—the cost of producing and distributing the gas 
and the cost of all incidental services to the customers. 

In this proceeding the issue has been narrowed down to that 
of the costs which may properly be included in an initial charge. 
It is contended by the representatives of the consumers that the 
rate schedule will actually yield more revenue than the company 
would have received under the old or superseded rate schedule. 
It appears that when the above agreement was entered into it 
was understood that it merely involved a reallocation of costs 
and that the new rate would yield practically the same revenue 
as the old. Mr. Hyatt, counsel for the city, precipitated the 
discussion which follows (Minutes, pages 392-401) : 

“T would like to remind the Commission that the answer to 
P.U.R.1929D. 
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the last question has not been furnished, and I would like to 
get the attitude of Judge Ransom towards the answer to the last 
question. 

“In the last question there is a request asking for the com- 
parative results of three months’ revenue, as comparing the first 
three months of this year with the first three months of last year, 
in order to make certain conclusions, and Judge Ransom has 
not furnished that information, and if he has some good reason 
I would like to know it, and if he has not, I would like your 
Honor to direct him to furnish the information. 

“Mr. Ransom: The reason the matter has not been furnished 
irrespective of any other consideration, is the fact that this called 
for a comparison of a fractional period in different years, which 
is not fairly comparative, especially as under a form of rate such 
as this, results are only fairly tested by a period of a year, as 
the court of appeals has held, and as other courts have held, and 
there could be no possible informative effect in a comparison 
merely for particular months in the factors and the way in 
which bills come in and are paid in particular months, as to 
outgo and so on, and figures for a brief period are not comparable. 

“Furthermore, of course, the data called for by the question 
really is not a question which is germane to this case under the 
issues. 

“Tt does not in any way bear on the question of the form of 
rate. 

“Mr. Hyatt: I think it has a decided bearing on the issue. 

“The learned counsel for the gas company has filed an answer 
in this particular case, in which he alleges certain conclusions; 
I won’t stop to enumerate them, but if he stands by his position, 
I will make a motion right now to dismiss his answer on the 
ground it is incompetent, irrelevant, and immaterial. 

“Mr. Ransom: If the Commission desires I shall be glad to 
submit a one or two page memorandum on the question of whether 
it is in any way material. 

“The statement has been made by Dr. Bauer to the Commis- 
sion that the controversy relates to the amount that is properly 
included in the initial charge per customer, and it has been made 


very clear here that the only question is as to the form of rates. 
P.U.R.1929D. 
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“Dr. Bauer: The way the schedule is set up, if the Commis- 
sion please, relates not merely to reallocation, but to additional 
revenues, and this comparison which is called for will show that 
is the case, while this involves theoretically only a reallocation, 
it actually does bring about additional revenues, and the state- 
ment called for in this form will show it. 

“Mr. Ransom: I may say that this schedule submitted to the 
Commission in June, 1927, and approved on July 30, 1927, 
was very frankly stated to the Commission, with a full set-up 
of the figures, to show that this schedule was not only a change 
in the form of rates, but that it would produce additional and 
absolutely necessary revenue to the extent indicated. 

“In other words, this case is different from others, where it 
is only a question of form; but here there is no question raised 
about adequacy of the rate. This case relates to the form of rate, 
and there is no issue presented here or claimed, that this rate 
yields more than it was intended to yield, and it was stated to 
the Commission what it would and must yield. 

“Dr. Bauer: I was present at these informal conferences, so 
I may be permitted to speak on that matter. 

“The statement Judge Ransom presents changes the whole 
situation. 

“On the basis of reallocation, I know that is the point on which 
the whole case was through informal conferences narrowed down. 

“Tf, however, this case does involve an increase in revenue also, 
it brings up the whole question whether an increase is needed, 
and it brings up valuations, and it brings up the question of 
justification for the increase. 

“Tt seems to me we are on solid ground, if the reallocation is 
justified on the basis of the facts, and then there should be a 
reallocated schedule in any case presented that produces no in- 
crease in revenue, and my analysis of the schedule in relation 
to revenue shows conclusively to me that there is an increase 
of rates involved, and that we called for for the purpose of show- 
ing this higher schedule does produce greater revenue. 

“Tf the issue is mere reallocation, that is one thing; but if it 
is more revenue, then of course that would bring in valuations 


and all those matters.” 
P.U.R.1929D. 
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“The issue was narrowed down. It was narrowed down to 
mere reallocation, and that would eliminate, as I understand it, 
all considerations of valuations, and of ordinary rate case pro- 
cedure ; but if this is to involve, nevertheless, additional revenues, 
why, then, of course, the whole case does, and we do come back 
to valuations, and that whole business. 

“CHAIRMAN Prenpercast: Dr. Bauer, in reference to your 
last statement, I think it was clearly understood as the result 
of the different conferences that were held, that the issues had 
been narrowed down to this point. What costs or items should 
be included in an initial charge. 

“Dr. Bauer: Yes, sir, that is all. 

“CHaiRMAN Prenpercast: I think you stated that. 

“Dr. Bauer: I think so. 

“CuarrMAN Prenpereast: And we all agreed upon that, 
and when you could not determine amicably upon what that 
figure was, what the gross figure was, then the case of course 
had to proceed to a hearing. 

“Dr. Baver: That is correct; but is the hearing on the basis 
of determining what is the proper initial charge? To fix such 
a proper initial charge that can be found? Or is it whether this 
company needs additional revenue of a million or more dollars 
a year? 

“CHAIRMAN Prenpereast: The fact is, of course, that this 
question of additional revenue was called to the attention of the 
Commission as that document clearly shows, the Commission 
knew that. 

“Dr. Bauer: But is the case here now before the Commission 
narrowed down to what as we understood it was narrowed down 
to in the conferences, or is it as broad as it is represented in this 
document by the Brooklyn Borough Gas Company ? 

“Tf it is as broad as this, then we may just as well back up, 
and restate and recollect all of the evidence and facts that enter 
into the case. 

“Tf it is narrowed down as it was in the conferences, then I 
think we are on the way to getting somewhere. 

“CHAIRMAN PrenperGcast: We have been proceeding on that 


theory, that it was narrowed down.” 
P.U.R.1929D. 
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The case was narrowed down to costs properly allocated to the 
initial charge. But in the fiscal year 1928, as already noted, it 
yielded $130,207 revenue in excess of the amount that would 
have been produced under the old rate. 

The initial charge or minimum bill of this company is $1, 
including 200 cubic feet or less of gas. On cross-examination 
by Mr. Hotchner, Miss Dillon gave the viewpoint of the com- 
pany as to the nature of this rate (Minutes, pages 570-572) : 


“By Mr. Horcuner: 

“Q. Miss Dillon, would you say it ($1) represents the cost 
of supplying the first 200 feet of gas?’ 

“Tue Witness: On this initial charge, I presume you are 
speaking of our initial charge ? 

“Q. Yes. 

“A. We have attempted to allocate some of those costs that 
do not vary with the consumption, or remain the same with the 
consumer, whether he uses gas or not. 

“Q. Why does the first 200 feet bear all of that, and no part 
of the subsequent gas furnished ? 

“A. The 200 feet do not necessarily bear that. The 200 feet 
are included in the initial charge. 

“Q. And why that first allotment of 200 feet? 

“A. Because that is the form of rate that I finally decided was 
the proper form of rate for our territory. 

“Q. So you really have a consumer cost plus 200 feet of gas, 
making up this initial charge, is that right ¢ 

“A. Practically.” 


The sentence: “We have attempted to allocate some of those 
costs that do not vary with the consumption, or remain the same 
with the consumer, whether he uses gas or not,” reveals a failure 
to see distinctions that are vital to proper cost allocations. Why 
allocate some and not all costs to the initial charge that do not 
vary with the consumption? Once the manufacturing plant is 
a going concern, the return thereon does not vary whether a 
customer uses gas or not. That places the entire return in the 


initial charge. In short, a customer using 2,000 times as much 
P.U.R.1929D. 
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gas as another nevertheless pays no more of the return to the 
company than the small customer if this testimony is construed 
as given. There is a vital distinction between costs that are 
the same whether a customer uses 56,000,000 cubic feet of gas 
a year or only 28,000 cubic feet (commercial charges) but vary 
with the number of customers and those that are fixed in amount 
even though the number of customers increase and are, therefore, 
per se apportioned among customers on a volume of gas used 
bases except as modified by difference in load. Failure to clearly 
sense this vital distinction in cost allocations impeaches her testi- 
mony except and in so far as the facts are given on which her 
opinion or conclusion rests. 

From the foregoing testimony it appears that the initial charge 
of $1 per meter per month covers the cost of 200 cubic feet or 
less of gas and, in addition thereto, includes a consumer charge. 
The costs allocated to the consumer charge are apportioned among 
them on a per meter per month basis. Concerning these cost 
allocations, counsel for the company stated (Minutes, pages 23, 
24). 


“Mr. Ransom: I may say with respect to these schedules that 
these four different computations are submitted as illustrative 
and demonstrative merely. No one of them is submitted as 
exactly embodying the company’s contentions or claim of right. 

“That which constitutes Exhibit No. 7 (revised No. 7a) would 
most clearly embody what we believe is warranted by the ap- 
plicable law and the facts.” 


An expression of belief is not proof. The burden of proof is 
upon the company. It is expressed as follows in § 72 of the 
Public Service Commission Law: 

“At any hearing involving a rate, the burden of proof to show 
that the change in rate or price, if proposed by the person, cor- 
poration, or municipality operating such utility, or that the 
existing rate or price, if on motion of the Commission, . . 
is just and reasonable shall be upon the person, corporation, or 
municipality operating such utility.” 

That places upon the company the burden of proving that cost 
allocations to the initial charge in Exhibit No. 7a are economical- 
P.U.R.1929D. 
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ly sound in an amount sufficient to cover $1, less the cost of 200 
cubic feet of gas. In order to show what must be proven, we 
will reproduce herewith sheet 2 of this exhibit as it is repre- 
sentative of it as a whole: 


Brooklyn Borough Gas Company 
Details of Operating Expenses Applicable to Initial Charge per Customer 
Based on Standard Classification and Formula of American Gas Associa- 
tion, now Generally Employed in Computing Costs Which May Be Ap- 
portioned per Customer. 


Year 1926 
Applicable to 
Total for initial charges 
Account year 1926 % Amount 
Distribution expenses: 
Transmission pumping ...... coccccccee $4,945.54 —— —— 
Distribution superintendence ...... eoee 27,679.92 89.6 $24,801.21 
Distribution supplies and expenses ..... 6,885.41 89.6 6,169.33 
Maintaining installations ........... ae 4,672.18 100.0 4,672.18 
Work on consumers’ premises .......... 15,655.27 109.0 15,655.27 
Removing and resetting meters ........ 12,793.24 100.0 12,793.24 
DERMNCOMOMOD GE MAMEMS .cccccccccccccece 13,410.55 88.0 11,801.28 
Maintenance of services ..........cee0s 6,917.12 100.0 6,917.12 
Maintenance of shop buildings ......... 336.41 50.0 168.21 
Maintenance of distribution implements 
Ce SE octsncrsasensecaeneus 1,080.36 100.0 1,080.36 
Maintenance of consumers’ meters ...... 22,557.75 83.4 18,813.16 
Total distribution expenses .............. $116,933.75 $102,871.36 
Commercial expenses .....ceees-seeeeccees $155,928.16 100.0 $155,928.16 
New business expenses ..............000. $37,632.23 40.0 $15,052.89 
General and miscellaneous expenses: 
Administrative salaries ............... $31,583.32 40.0 $12,633.34 
Other general office salaries ........... 38,892.67 40.0 15,557.11 
Miscellaneous general office expenses .... 8,745.62 40.0 3,498.26 
Maintenance of general structures ..... 2,175.27 40.0 870.11 
LAW CXPENSCS ..ccccccccccccccsccccecs 2,493.29 40.0 997.32 
Insurance ...... SbORCEOSHKO DEC COR ErO RRS 31,897.34 7.0 2,232.81 
Store expenses .......e00. Cercecccce -- 12,225.39 40.0 4,890.16 
Transportation expenses ......e++++.++- 13,039.38 50.0 6,519.69 
Undistributed adjustments ........ oe 2,768.31 40.0 1,107.31 
Other miscellaneous general expenses --- 23,476.75 40.0 9,390.70 
Retirement expemses ...........esceece 47,486.28 63.8 30,296.25 
Injuries and damages ..........seecees 2,104.21 40.0 841.68 
Regulatory commission expenses ....... 24,912.84 40.0 9,965.14 
Total general and miscellaneous expenses .. $241,800.67 $98,799.88 
IEE cc cn avosaseicnednanen $10,601.97 40.0 $4,240.77 
Taxes (excluding Federal income tax) .... $90,581.90 61.7 $55,889.93 
PE SE UE. tkdetucdecddccnane cee 63,534.23 41.0 26,049.03 
Teted GAMO ccccce Seite bite to tsi chi hk arate eek $154,116.13 $81,938.06 


We will consider the maintenance of mains item in this ex- 
hibit at length because the economic principle underlying it ap- 
plies also to the other distribution expenses connected with mains 


and similarly to the 40 per cent cost allocations to the initial 
P.U.R.1929D. 
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charge under “General and miscellaneous expenses.” It also 
applies to return save as and when it is necessary to modify it 
as a result of difference in load. This subject is admirably 
treated by Dr. Bauer in the brief of the Corporation Counsel 
in Case No. 4832 (P.U.R.1929D, 171). We reproduce it here- 
with in full save as it is necessary to modify its tense and its per 
cents to conform to those used in the above exhibit: 

Heretofore the entire cost of “Maintenance of mains” has been 

absorbed 100 per cent upon the commodity basis as represented 
by the heretofore existing flat rate. We ask, therefore, specifical- 
ly, why should there be a change to provide from now on 88 per 
cent on the consumer basis? What principles or facts are there 
involved to justify the change? What inherent economic objec- 
tion or injustice is there in the existing method of providing for 
these costs ? 
The city showed that these special costs, maintenance of mains, 
and return on mains, have no variation with or dependence upon 
consumers as consumers. They are in no respect consumer costs 
in contradistinction to commodity costs. They represent purely 
fixed and nonvariable costs, which are determined by the instal- 
lation of property as such and have independently no corelation 
with the number of consumers as consumers or the quantity of 
gas delivered. 

In regard to any given stretch of mains, the maintenance and 
return elements are determined by the fact that the mains have 
been installed and must be maintained. After the installation 
is completed, the amount of maintenance or the amount of return 
does not depend in the least upon any subsequent increase in the 
number of consumers served or upon the amount of gas delivered 
along the particular stretch of mains. There may be variation 
due to the level of wages paid to employees or for materials used ; 
or due to traffic changes in the street, or to change in climatic 
conditions, or to other factors, execpt the number of consumers 
and the amount of gas delivered. 

Likewise, as to the return on mains, after a given stretch has 
been installed, the amount of the investment is a fixed sum and 
the return is nonvariable so far as the number of consumers or 
P.U.R.1929D. 
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the quantity of gas delivered is concerned. The only variation 
there may be will depend upon revaluation of property or upon 
the change in the rate of return allowed by the Commission. 
But in relation to the number of consumers or the amount of 
gas delivered, there is no variation; the amount is a fixed and 
nonvariable charge, dependent wholly upon the existence of the 
property and not upon the number of consumers or the amount 
of gas used. 

The company must, of course, be reimbursed for the main- 
tenance of the mains and must receive a fair return on the prop- 
erty. The question is: How shall these costs be borne? They 
have been paid upon the use basis in proportion to relative quan- 
tity of gas supplied. The proposal is to change and put 88 per 
cent upon the consumer basis. What is fundamentally unsound 
and unjust in providing these costs upon the heretofore existing 
commodity basis? Why should any part be paid on a consumer 
basis? And why 88 per cent ? 

The plain fact is that these costs are overheads that must be 
borne by the business as a whole. But, we submit, that as a 
matter of reasonableness they are best borne, as they have been, 
on the commodity basis. . . . The company failed to show 
any relation in these costs to consumers as consumers; it did 
not present any facts why 88 per cent should be put upon a con- 
sumer basis and 12 per cent left upon the existing use basis. 
The percentage was taken wholly arbitrarily without the support 
of fundamental principle or facts of operation. 

When a stretch of mains has been installed, thereafter, as the 
number of consumers increase, the cost per consumer decreases, 
if computed upon a consumer basis. Likewise, if the amount 
of gas delivered increases, the cost per thousand cubic feet de- 
livered diminishes if computed on the commodity basis. There 
is a steady decrease in the unit cost, whichever unit is used, as 
the extent of utilization grows. There is thus no increase in 
cost either as the number of consumers increases as consumers, 
or as the amount of gas delivered increases. The company’s two- 
part analysis completely ignores the fundamental character of 
these costs. The two-part formula does not apply. It is a fal- 


lacious conception in relation to these costs. 
P.U.R.1929D. 
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ComPaARISON oF CoNsUMERS 


Take, for example, two consumers on a given stretch of mains. 
One uses 2,000 cubic feet per month, and the other uses 10,000 
cubic feet; both are new consumers attached to the mains. 
Neither of these has caused any additional cost, either as to the 
maintenance or return on mains. 

Under the heretofore existing rate system, both were required 
to bear a pro-rata share of the costs with all other existing con- 
sumers on the basis of use,—which appears fair and reasonable 
and they relieved to that extent, the burden placed upon the 
previously existing consumers. Under the new schedule, how- 
ever, each is assumed to cause additional consumer costs and ad- 
ditional commodity costs—both assumptions contrary to fact. 
In respect to the assumed consumer costs the person using 2,000 
cubic feet would be compelled to pay the same as the one using 
10,000 cubic feet—although no actual additional cost was caused 
by either, and the assumption of equality thus presented is wholly 
arbitrary and erroneous. Why equal payment when the one uses 
five times as much gas as the other ? 

The company’s entire conception is wrong. Maintenance of 
mains and return on mains are in themselves neither commodity 
costs nor consumer costs; but they are, nevertheless, costs that 
must be paid by the gas users as a whole. The question is, How 
are they best and most reasonably provided for? We submit that 
there is nothing inherently wrong from an economic standpoint, 
and that there is no injustice whatever in the heretofore existing 
mode of charging. Let every consumer pay for these fixed and 
nonvariable costs in proportion to the amount of gas used. What 
basic objection to this method? Why change in any respect to 
a consumer basis, and why, particularly, 88 per cent. 


Commopity Basis REASONABLE AND Farr 


Under the heretofore existing rate structure, as the density of 
use increased all the consumers in the aggregate received the 
benefit of the decrease in the unit cost of service; all were treated 
fairly in relation to each other in proportion to gas used. As 
new consumers were added and as additional quantities of gas 
were used, the old consumers were benefited by the wider spread 
P.U.R.1929D. 
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of the overhead; the unit cost per thousand cubie feet was re- 
duced and the burden of all consumers was diminished. Was 
this not a rational, just, and practical basis of providing for the 
nonvariable costs here in question ? 

To change the system of providing for these costs would result 
in placing upon the small consumer relatively a much heavier 
cost than upon the large one in relation to the gas actually used. 
Since the two consumers do not actually cause any additional 
cost, and since one receives five times as much gas as the other, 
why should he not pay five times as much? Why not absorb 
these costs through the commodity, and require all consumers, 
great and small, to contribute in proportion to the relative use 
made of the facilities, according to the amount of gas used? Is 
any other system more reasonable, more sound, and more just? 

By implication, the basic conclusion in this analysis of Dr. 
Bauer is sustained by the testimony of Miss Dillon—S. M. pages 
519, 520 reproduced herewith: 


“A. As our mains have increased, I will say our maintenance 
and consumers have increased, and nearly always our gas sales 
have increased. 

“Q. Would you say then that the increase in maintenance is 
due to the increase in miles of mains? 

“A. Yes, I would. 

“Q. They follow quite closely ? 

“4. te.” 


The increase in the maintenance of mains charge, therefore, 
is due to the increase in mileage. Hence, increases in the num- 
ber of customers per mile of existing mains does not increase 
the cost of their maintenance. From this it follows that the 
amount of maintenance of mains does not depend upon the 
number of consumers per mile but depends rather upon the 
extent of the mileage. Therefore, the maintenance item and the 
other distribution expense items, in so far as they relate to 
mains, must be excluded from the initial charge because they 
are independent of the number of consumers per mile of main. 

Equally illuminating is Miss Dillon’s attempt to explain why 


40 per cent of the cost of attaching new business was assigned to 
P.U.R.1929D. 
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the initial charge. We will quote at length from her testimony 
showing that the 40 per cent was assigned to it because it was 
assigned to it (Minutes, pages 529-535) : 


“By Mr. Horcuner: 

“Q. I am not interested in the factors that go into the getting 
of new business. I am interested in this, the factors that you 
took into consideration and the weight you gave to the respective 
factors to reach your figure of 40 per cent. 

“A. I assure you I did not take into consideration any ele- 
ments that did not enter into the procuring of new business.” 

“CHaIRMAN Prenpercast: What are the factors? 

“Now, let us get them. 

“Tue Witness: Sending out of men whom we call canvassers 
to canvass the territory into which a main extension is about to 
be run or has been run, and getting those people on our lines, 
and equipped with appliances so that they will become actual 
consumers. 

“By Mr. Horcuner: 

“Q. But that is the item that you said was really 100 per cent, 
and not on the 40 per cent item at all, isn’t that so? 

“A. Not at all, I said that is one of the thousands of things 
that were connected, and which this document has shown. 

“Q. Wouldn’t you say that at least to the extent of that item 
that it should really be chargeable 100 per cent to consumers as 
consumers ¢ 

“A. That is so, yes, and 100 per cent of that item is equal 
to about 40 per cent of the thing as a whole. 

“Q. What are the other factors and the weight that you give 
to them, please ? 

“A. That is all I can tell you. 
“Q. That is all you can say ? 
“A. Yes, that is so.” 

“Q. Did you make that calculation to establish the cost of send- 
ing out men to canvass in the territory, that that was about 40 
per cent of the total new business expense for one year, or did 
P.U.R.1929D. 
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you make it for a number of years, or did you make it for any 
year at all? 

“A. It is the figure that in my judgment is the correct figure 
over a long period of years. 

“Q. What I asked you was, Miss Dillon, for how many years, 
if any, you made the exact calculation. 

“A. I did not make — — 

“Q. I did not ask you for your opinion, Miss Dillon. 

“A. No, I did not make the exact calculation setting down a 
number of figures and adding them up. 

“Q. That is exactly what I mean. 

“A. I did not make it at all. 

“Q. For no year? 

“A. That is so, with regard to this 40 per cent. 

“Q. Then we have it that this was just your conclusion or 
opinion, that you did not make any calculation, is that right ? 

“A. That is so. 

“Q. And the assistant or accountant who submitted to you this 
40 per cent figure did he submit any calculation of the kind I 
have referred to? 

“A. No. 

“Q. And did you ask him what factors he used in getting at 
that 40 per cent or the weight he gave to any or all of the re- 
spective factors ? 

“A. No. 

“Q. You did not? 

“A. No. 

“Q. Do you know whether he arrived at his conclusions in 
exactly the same way you did on the basis of an impression or 
an opinion ? 

“A. No. 

“Q. You did not ask him that? 

“A. I know he did not arrive at it in that way. 

“Q. He arrived at it more carefully ? 

“A. He arrived at it as a result of reading over the American 
Gas Association formula. 

“Q. Please stick to the question we are talking about. 

“A. I am answering you. 

P.U.R.1929D. 




















CUSTOMERS v. BROOKLYN BOROUGH GAS CO. 465 


“Q. I am talking about your statement that the cost of sending 
men out to canvass the territory is 40 per cent of the total cost, 
of the total item under ‘New Business Expenses.’ Did he go 
into any more careful calculation than you did ? 

“A. No. 

“Q. Did you ask him why he did not or did you question it 
at all? 

“A. His work was not to do anything but to set down the per- 
centages that would follow as a result of a study of the American 
Gas Association formula. 

“Q. I see. Then he was not asked to give you any reasons 
or any calculations, is that right? 

“A. Not at all. 


“Q. Then you were the only one to analyze the situation and 
to prepare figures if any were to be given, and to assign factors 
and the respective weights the different weights to the respective 
factors, is that right ? 

“A. I was the one who ultimately decided. Others in my 
company may have made analyses, and compared figures, but they 
were ultimately decided upon by me, studied by me, and ac- 
cepted by me. 

“Q. In this item of ‘New Business Expenses’ I have asked 
you whether your accountant made any calculations or analysis 
of the figures and you said no. 

“A. No. 

“Q. Was there anybody before him that made any analysis or 
calculations of specific factors or that gave weight to the factors ? 

“A. In ‘New Business Expenses ? 

“Q. Yes. 

“A. No. 

“Q. You are the only one? 

“A. That is so.” 


Does this testimony tell why 40 per cent of the cost of attach- 
ing new business should be allocated to the initial charge for 
apportionment among customers on a per meter basis per month ? 
Why should a customer who uses 28,000 cubic feet of gas a year 


pay as much of 40 per cent of this item as another customer who 
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uses 2,800,000 cubic feet a year or 100 times as mucn gas? Why 
should 100 domestic customers each of whom used 28,000 cubic 
feet of gas a year of 2,800,000 cubic feet in all pay 100 times 
as much as the one customer who uses 2,800,000 cubic feet of 
gas, that is, the same amount ? 

The above testimony applies with equal force to the other 40 
per cent allocations under General and miscellaneous expenses. 
Note Miss Dillon’s testimony in respect thereto (Minutes, pages 
541, 542): 


“By Mr. Hotcuner: 

“Q. I call your attention, Miss Dillon, to other items of 40 
per cent, administrative salaries, other general office salaries, 
miscellaneous general office salaries, maintenance of general 
structures, law expenses, store expenses, undistributed assess- 
ments, other miscellaneous general expenses, and numerous other 
items. Would you say that your method adopting or accepting 
or applying the percentage of 40 per cent to those items is the 
same as the application of it to the item ‘New Business Ex- 
penses ¢” 

“A. Yes, I would. 

“Q. No more and no less personal analysis or study? About 
the same? In other words, based upon your opinion after twenty- 
five years’ experience in the gas business, is that right ? 

“A. In the business of this particular company. 

“Q. Well, in the business of this particular company ? 

“A. Yes, these percentages were quite properly put, put to 
our conditions. 

“Q. In your opinion ? 

“A. Yes.” 


The basis for the cost allocations to the initial charge in Ex- 
hibit No. 7a, of which the foregoing are merely a detail, are based 
on the experience of the witness with the company and the for- 
mula in Exhibit No. 23, that is, the report of the American Gas 
Association. That the report of the American Gas Association 
was freely drawn upon is frankly admitted (Minutes, pages 561, 
562) : 

P.U.R.1929D. 
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“By Mr. Ransom: 

“Q. Miss Dillon, you were interrogated this morning by Mr. 
Hotchner at length regarding the American Gas Association for- 
mula and the bases which you initially used, or which were 
initsally set down in making up the data which was put in Ex- 
hibits 7 and 9. Is this the report which you used (handing 
pamphlet to the witness ) 

“A. Yes. 

“Q. And as to economic principles, and formule, you gener- 
ally followed this report ?- 

“A. Yes. 

“Q. In those exhibits? 

“A. Yes. 

“Q. And the percentages you conformed to this situation in the 
manner you have described ? 

“A. Yes. 

“Mr. Ransom: I offer the report in evidence in connection 
with the cross examination.” 


We will deal with the cost allocations of the rate structure 
committee of the American Gas Association later. It must be 
remembered that the witness disavowed being an expert (Minutes, 
page 569) : 


“Mr. Hyatr: I might ask you, Miss Dillon, to define a de- 
mand charge or a readiness-to-serve charge. Can you do that? 

“Tue Witness: No, I would not attempt to give these defi- 
nitions, because I think they are for attorneys and experts and 
rate technicians, and I am not an expert or a theoretical rate 
technician.” 


It needs be stressed at this point that the company’s sole and 
only witness is admittedly neither an expert or rate technician. 
Not only that, she made no computations and so none were 
checked. There was, therefore, no experience on her part in 
rate making of this character, that is, rate making involving a 
revolutionary reallocation of costs—and that a reallocation of 
costs alien to sound economic principles. Further, we were not 
told of what ensemble of costs incurred for new business the 40 
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per cent allocated to the initial charge was the actual and bona 
fide 40 per cent. The items alleged to comprise the 40 per cent 
were enumerated. But those comprising the total whereof it 
was 40 per cent were not enumerated. Was it actually 40 per 
cent and not some other per cent? It is merely asserted as non- 
expert opinion. But there is no proof thereof in the evidence 
and legally the burden of proof is upon the company. 

It does not follow, because Miss Dillon is a highly efficient 
executive, that of the entire maintenance and return on distribu- 
tion mains, Blakeman, one of whose meters registers 100 times 
as much gas consumed as that of the average domestic consumer 
(as about 2,800,000 cubic feet is to about 28,000 cubic feet) 
should pay no more than a domestic customer even though she 
claims that that is the proper ratio for her company’s territory. 
This conclusion applies in principle to nearly all the return 
items and the General and Miscellaneous Expense items allocated 
to the initial charge. 

And so the case for the company closes with virtually nothing 
proven and vital points of controlling importance actually dis- 
proved. It was stated and reiterated as to what the company 
believes itself entitled to—but mere statement is not proof. The 
conclusion is inescapable that the nature of proof was either not 
sensed, or sensed and ignored. Mere assertions of the American 
Gas Association, an interested party, can not be seriously con- 
sidered unless accompanied by proof that is compelling, and yet 
they were relied upon as proof. 

The Commission’s gas engineer, William Merrifield, testified 
regarding the rate theory on which the rate structure in the in- 
stant case was worked out. In a memorandum to the Commis- 
sion prior to his appearance as a witness, he expressed his theory 
of approach to rate making in the following (Exhibit 11, page 3): 

The operation of a gas business involves not only the delivery 
of gas, but the establishment and maintenance of facilities for 
the convenience of its patrons, regardless of the quantity of gas 
used. The cost of supporting these facilities cannot properly be 
allocated in terms of the relative use of gas by customers. 

A gas business has two aspects: (1) The making and con- 


veying of gas to the fixtures and appliances of customers, and 
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(2) collecting compensation therefor under a tariff approved by 
the Commission. The compensation therefor should be at a 
uniform rate on the volume of gas uscd basis except and in so 
far as that form of rate has broken down in practice. This 
method of approach to rate making leads to a different cost al- 
location than that under the Merrifield theory. In his way of 
looking at rate making, the form of rate is conceived first and 
then the theory is evolved to justify the form of rate. But the 
theory is not based on sound economic concepts. Because of this 
defect in his theory, the initial charge can be made to appear 
to be any amount from one dollar per meter per month to two 
or more dollars. ‘Establishment and maintenance of facilities 
for the convenience of its patrons regardless of the quantity of 
gas used,” is not an economic concept. Such an impossible con- 
ception of the nature of the gas industry leads to strange con- 
clusions, and will appear presently. 

The initial charge of $1 covers the cost of delivering 200 cubic 
feet of gas (as an incident) and other cost items the total of 
which, it is contended, amounts to $1.13. Mr. Merrifield, under 
cross-examination of counsel for the consumers, Mr. Hyatt, testi- 
fied (Minutes pages 112, 113): 


“Mr. Hyarr: Isn’t it generally true, Mr. Merrifield, that 
the large consumers of any given company require a larger capital 
account in mains and services than smaller consumers ? 

“That is, I mean to say in the sales of gas, the greater volume 
used by the large consumers requires a larger main service in 
the capital account, does it not? 

“Tue Witness: Yes, sir. 

“Mr. Hyatt: The small consumer does not need the pro- 
portion, basing it on the sales of gas, does not need the same 
proportion of capital per unit of gas? The smaller consumer as 
against the large consumer ? 

“Tue Witness: That is true.” 


The testimony under review is contained in the minutes of 
May 7, 1928. At the hearing on May 25, 1928, counsel for the 


company handed the testimony to the witness, who after its care- 
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ful examination, completely reversed himself and corrected his 
former testimony, as noted below (S. M. pages 357, 358) : 


“By Mr. Ransom: 

“Q. Is that the answer as reported in accordance with your 
judgment and experience ? 

“A. It is not, sir. 

“Q. What would be your statement in that respect ? 

“A. That there would be no difference. 

“Q. That is, your judgment and experience would be that the 
small consumer needs the same proportion of capital per unit of 
gas? 

“A. Confining capital to the gas production, to the capital 
needed for gas production and distribution, each particular unit 
of gas would require the same capital.” 


In short, the import of this testimony is clearly to the effect 
that the customer using 50,000 cubic feet of gas per month, other 
things being equal, save volume of gas used, needs in the invest- 
ment account more than ten times as much capital as a customer 
using 5,000 cubic feet. Mr. Merrifield evidently did not sense 
the import of this question. 

This testimony completely destroys the formula on which this 
rate structure is based. It is evident that neither the witness nor 
the counsel for the company understood the economics underly- 
ing the new form of rate. Under the answer, the first 200 cubic 
feet of gas delivered at the fixtures and appliances of a customer 
per month costs no more than the additional amounts delivered. 
Whence the $1 for the first 200 cubic feet? We seek in vain for 
a satisfactory answer. But the vital fact is, if true, that the 
investment burden in the cost of the first 200 cubic feet of gas 
is no greater per unit than that of any other 200 cubic feet. 
Production cost was allocated to the commodity charge under the 
formula. The investment burden of the distribution system is, 
under this testimony, the same for all units of gas passing 
through it. If so, then it is also true for maintenance as that 
goes hand in hand with the investment burden as the burden for 
passing the gas to consumers. If so, and these conclusions are a 


corollary to the testimony, then the cost is the same for all units 
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of gas delivered to the fixtures and appliances. If so, the 200 
cubic feet does not nearly cost $1 even when coupled with the 
ensemble of costs known as commercial charges apportioned on 
a per meter basis. 

Later we deal more fully with distribution cost. It is sufficient 
to state here that any other than a uniform charge for gas de- 
livered to the premises is impossible save as modified by dif- 
ference in load when viewed from a standpoint of sound public 
policy. On the basis of the testimony of the witness of the com- 
pany and the Commission’s witness as proponents of the rate 
theory under review we find that all gas must be delivered to 
the premises at the same rate per 100 cubic feet. Any departure 
from the flat rate or volume of gas used basis of charging for 
gas can only be justified by an economic analysis of the factors 
on the premises of the consumers or what follows as a conse- 
quence on the application for service. The conclusion is in- 
escapable that the testimony of Mr. Merrifield completely de- 
stroys the case in so far as it relates to the customer cost alloca- 
tions—and the case was narrowed down by agreement to that of 
the cost allocations to the initial charge. 

If the small consumer needs the same proportion of capital per 
unit of gas as the large consumer then there is no basis whatso- 
ever for a rate of $1 for the first 200 cubic feet of gas as they 
cost no more per unit than the subsequent 2,000 or 10,000 cubic 
feet—costs necessary to collections being additional thereto and 
that cost is probably less than one-third of that amount. Lest 
we forget: “The small consumer needs the same proportion of 
capital per unit of gas” as the large consumer. 

Counsel for the company and the Commission’s witness whom 
he adopted as his witness, by the testimony heretofore noted, 
excluded the return on capital invested in the production and 
distribution system from the customer charge and placed it irre- 
vocably in the commodity charge for apportionment among con- 
sumers on the volume of gas used bases—not directly but by 
the compelling weight of the substance of the testimony and the 
compelling conclusions which flow therefrom. These charges as 
an ensemble or any one part of them can not, by any stretch of 
the imagination, be assigned to the customer column and be ap- 
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portioned among consumers on a per meter basis unless that 
testimony is shown to be basically untenable. But it is evidence 
that counsel for the company brought into the case and that as 
a proponent of the proposed rate structure under consideration. 

No attempt was made to reconcile this testimony with the 
formula on which the rate structure rests either by testimony or 
by argument in the brief. It is, therefore, fatal to the entire 
economic analyses in the brief and to the contention of the com- 
pany. The contention of the company stands disproven by the 
company itself. 

This brings us to the point where the following excerpt taken 
from the testimony of Mr. Merrifield is apropos (Minutes, page 
100): 

“By Mr. Hotrcuner: 

“Q. Will you please state, Mr. Merrifield, wherein the old 
method as applied to distribution superintendence worked out an 
injustice to the larger consumer. ag 

“A. Under the old method the larger consumer paying for gas 
upon a quantity basis received no consideration for what might 
be called wholesale usage. 

“Under the new method, wholesale usage is recognized by re- 
duction in the price as the quantity used increases. 

“That would indicate that the old method was not as just to 
the larger consumer as is the new method.” 


The question is specific. It asks definitely “wherein the old 
method as applied to distribution superintendence worked out an 
injustice to the larger consumer.” It inquired about this par- 
ticular item of cost (distribution superintendence) and it related 
to no other item of cost. But the answer was general—related 
to costs as an ensemble. It may not be and, in fact, it is not 
correct as to the particular item under inquiry. We will repro- 
duce herewith the item in its setting in the formula, page 4, of 
the Merrifield report (Exhibit 11): 

“This expense involves what may be termed ‘servicing the dis- 
tribution system.’ The work is not dependent in its entirety 
either upon the quantity of gas distributed, nor on the number 
of consumers attached. In my opinion, a fair allocation of ex- 
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penses is represented by 50 per cent to customer cost and 50 per 
cent to demand cost.” 

“In my opinion,” 50 per cent of this item should be allocated 
to customer cost. Let us apply the principle to our day laborer 
using 28,000 cubic feet of gas a year and a wholesaler using 
56,000,000 cubic feet. Under this allocation of the costs in this 
account, of the one-half of the distribution superintendence ex- 
pense, the day laborer pays as much as the wholesaler although 
the latter uses 2,000 times as much gas. The 50 per cent al- 
located to the demand charge, the load being even, is apportioned 
on the volume of gas used basis. Does not the wholesaler get 
2,000 times as much benefit from the 50 per cent allocated to 
the customer cost as the day laborer? Why charge the one the 
same as the other ? 

From this it appears that petitioner’s theory is merely an echo 
of the American Gas Association and allocates items to a label 
known as “customer cost.” All costs are customer costs. These 
costs, however, must be allocated so that large scale users will get 
the advantage which economically accrues to them as a result of 
using gas in the volume and under the conditions that it is ac- 
tually used. No per cent of distribution superintendence expenses 
can be allocated to a charge under which it is apportioned among 
customers on a per meter basis, that is, the customer cost of the 
proponents of this rate structure. Under the above conception of 
cost allocation, the entire item should be assigned to the com- 
modity charge and be apportioned among customers on the volume 
of gas used basis. 

As an impressive illustration, take the effect of allocating a 
large percentage of the return to the customer charge for ap- 
portionment on a per meter basis by a comparison of gas actually 
used by a large wholesale and an average domestic user of gas. 
The Ward Baking Company used 56,000,000 cubic feet of gas in 
a year. A day laborer uses 28,000 cubic feet although the average 
for day laborers as a class is appreciably higher. The Ward 
company uses 2,000 times as much gas as the assumed laborer. 
The use is assumed to be under the same conditions as to load. 

I have taken Case No. 4832, the Brooklyn Union Gas Com- 
pany (P.U.R.1929D, 171) for illustration. The return of this 
P.U.R.1929D. 
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company which was to be allocated was $6,000,000 (actual 
$5,895,322). In arriving at their wholesale rate one-half (50 
per cent) or $3,000,000 in round numbers, was allocated to the 
customer charge for apportionment on a per meter basis. As- 
sume that the number of unlocked meters is 600,000 (actual 
654,381). That means that of the one-half or $3,000,000, each 
customer pays $5 per active meter. That is, $5, for the Ward 
company and $5 for the day laborer. Is the benefit that the 
Ward Baking Company receives of 50 per cent of the invest- 
ment no greater than that of the day laborer? The same reason- 
ing applies to distribution expenses in so far as it applies to 
mains and to the 40 per cent allocations to the customer charge. 

Take another step in this analysis for purposes of illustration. 
Assume 2,000 day laborers each of whom uses 28,000 cubic feet 
of gas or a total of 56,000,000 cubic feet—the same amount as 
that used by the Ward company and under the same load con- 
ditions. Each of the laborers pays $5 of the one-half of the 
return and collectively they pay $10,000. Why should the 2,000 
laborers pay this $10,000 in their charge for gas for which the 
Ward company only pays $5? Clearly the formula of the 
American Gas Association which is the basis of the cost alloca- 
tions to the initial charge in this case is indefensible and one 
does not need to be a highly trained economist to sense it. 

Now take the Brooklyn Borough Gas Company whose business 
ealled for 1,600,000,000 cubic feet of gas a year. Assume, for 
purpose of comparison, that it supplies 40 wholesale customers 
each of whom uses 40,000,000 cubic feet of gas in a year. Set 
that over against 40,000 domestic customers, each of whom uses 
40,000 cubic feet of gas in a year or a total of 1,600,000,000. 
The gas is used under the same load conditions. There are 1,000 
times as many domestic as wholesale customers. The same in- 
vestment is needed in the manufacturing plant whether gas is 
made for the former or the latter group. A somewhat larger 
investment is needed for the domestic or small consumers of gas 
in the distribution system. This, however, will not affect the 
situation for rate-making purposes. 

Now substitute for the Ward Baking Company and day laborer 


analogy, an analogy in which we use the largest Brooklyn 
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Borough customer for the Ward Baking Company. It will show, 
even though not in so impressive a way as in the case of the 
Brooklyn Union, the untenableness of the formula on which its 
rate structure is based. 

One meter of Blakeman registers 2,776,200 cubic feet of gas 
consumed in a year. An average domestic customer uses about 
28,000 cubic feet. The former uses nearly 100 times as much 
as the latter. The company contends that 63.6 per cent of the 
return should be allocated to the initial charge and be apportioned 
among customers on a per meter basis. Thereof Blakeman should 
pay no more than a day laborer using only 28,000 cubic feet of 
gas ina year. Why should not Blakeman pay 100 times as much 
of this charge as the day laborer? No compelling reason was 
given for this allocation or for any other per cent thereof. This 
examination of the foregoing cost allocations shows that the claim 
of the company is economically indefensible. 

“Tnitial charge” as a concept needs attention. To it are ap- 
portioned those charges that are properly apportioned among 
customers on a per meter basis. With this as a criterion, what 
costs aré properly to be included under it? It is twin brother of 
readiness-to-serve, availability-of-service, and consumer charge. 

Let us see if it is capable of exact definition. A customer lives 
in an apartment. The adjoining apartment is vacant and the 
meter therein is locked. The customer is away and his unlocked 
meter registers no gas consumed. What attention does the cus- 
tomer get that the owner of the vacant apartment does not get 
that warrants the charge of one dollar to the one and not to the 
other? The owner of the vacant apartment is not charged any- 
thing. It would appear from the no charge to the owner of 
the vacant apartment having a locked meter, that the cost of the 
attention (readiness-to-serve) that the customer gets (reading his 
meter and making the necessary office record) whose meter 
registers no gas consumed measures the amount that could be 
included in a minimum bill and that is about 30 cents. Readi- 
ness-to-serve the apartment with the locked meter adds to its 
value for renting purposes. That owner gets a continuous service 
through the locked meter that is of value to him. All the per- 


centages allocated to the initial charge are as applicable to the 
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vacant apartment as to the apartment with an unlocked meter 
using no gas except those covered by the commercial charges. 
It costs as much to collect a small bill as that of a large whole- 
sale customer. The commercial charges can properly be included 
in a minimum bill if it can be done legally. 

But we are told that it costs money to be prepared to deliver 
gas to the fixtures and appliances for use when and as needed. 
That calls for the completed plant as a going concern. That is 
required to be prepared to deliver 200 cubic feet of gas to the 
company’s customers. Under the theory of the proponents of 
this rate structure the entire investment burden should be al- 
located to the initial charge and be apportioned among customers 
on a per meter basis. That is not all. The personnel must be 
in a place. Salaries and wages are also included as a corollary 
of this theory. Carried to its logical conclusion, the theory be- 
comes absurd. 

The purpose of this analysis is merely to show that the pro- 
ponents of this theory have not succeeded in putting a tangible 
economic content into “initial charge.””’ That commercial charges 
may be included is admitted by the representatives of the con- 
sumers. No compelling reason has been offered for allocating 
thereto any other costs. And the burden of proof is upon the 
company. 

The alleged consumer element in the initial charge has not 
been shown as an economic concept with a tangible content. It 
has not been evaluated from the ensemble of costs that are in- 
curred in making and conveying gas to customers. As it is in 
the evidence, it merely rests upon assertions backed by such 
prestige as the American Gas Association may possess. As the 
rate structure in the instant case rests on the formula of this 
Association, let us subject its formula te searching scrutiny. 

The formula of the American Gas Association was followed 
with negligible exceptions in the cost allocations to the initial 
charge in the instant case. That formula is contained in Exhibit 
No. 23. If that formula is defective in vital points, then the 
rate structure under review is similarly defective. 

The rate structure committee of the American Gas Association 


has not wor'-cd out the cost allocations in its formula as a dis- 
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interested party and so its suggestions can not be seriously con- 
sidered except as they are sustained by facts clearly proven. It 
has not given any reasons for its allocations. Its sole reliance 
is prestige. The formula as presented in the evidence has no 
probative value. 

The objective of the rate structure committee of this Associa- 
tion appears to have been more revenue. Its formula appears to 
be an elastic device so that it will enable companies to compass 
that end more quickly. Cost allocations based on sound economic 
principles appear to have been alien to its purpose. Apparently 
for that reason it did not use the basic economic classification 
of direct costs and of common costs in its allocations to the initial 
charge. Had it done so, it would have sensed the impossibility 
of the formula when carefully scrutinized. 

The formula of this Association has no probative value because 
vital cost allocations in it are economically indefensible. A rate 
structure that is admittedly based on it as that in the instant 
case is by virtue of that admission on the defensive. Let us 
develop our proof in connection with its allocation of return on 
distribution mains (Exhibit 23, page 22): 

Two classes of investment are here represented first, the in- 
vestment in mains to connect two or more production plants or 
the investment in mains to transmit gas supplied from an out- 
side point to a distribution center; second, the investment in 
mains for distributing gas from production points and distribu- 
tion centers to the customers. Cost incident to the first is prop- 
erly chargeable in its entirety to production demand, as it is 
essential to the delivery of gas to the distribution system. 

The cost incident to the second should be treated in the fol- 
lowing manner: 

The mileage of distribution mains in general varies in direct 
proportion to the number of customers served. If the distribu- 
tion demand were constant the distribution main system could 
be composed entirely of the minimum main size which it is the 
custom to lay. It, therefore, follows that the costs incident to 
the capital required to provide such a system of minimum size 
mains is properly a customer cost. Costs incident to the dif- 
ference between the total distribution main investment and that 
P.U.R.1929D. 
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as determined above represents the cost which should be charged 
to distribution demand. 

We are concerned with the following excerpt in the quotation: 
“In general, distribution main mileage varies in direct propor- 
tion to the number of customers served.” The import of this 
excerpt is contrary to what observation establishes. It taxes 
credulity to hold other than that it is a known attempt to construe 
facts in accordance with the needs of the formula. In short, it 
appears that facts are construed to mean not what they actually 
mean but what the exigencies of the formula require them to 
mean. 

Sections of the Brooklyn Borough territory occupied by tene- 
ments and apartment houses have more customers per unit of 
main than sections devoted to duplex dwellings. The latter have 
more customers per unit of main than sections devoted to private 
or one family dwellings. In the evolution of its territory with 
a larger percentage of multiple dwellings the sections having a 
larger number of customers per unit of main are on the increase. 
This conclusion is statistically established in Exhibit No. 25, 
Case No. 4832 (P.U.R.1929D, 171) worked out by Dr. Bauer. 
The conclusion that the facts compel is that the connection be- 
tween main length and number of customers is not sufficiently 
close to warrant allocation of the entire return and cost of main- 
tenance of distribution mains to a charge for apportionment 
among customers on a per meter basis. 

Even though there were a vital connection between main length 
and number of customers, it would not follow that the charge 
should be the same for Ward Company using 56,000,000 cubic 
feet and a day laborer using only 28,000 cubic feet. In short, 
it would still follow that the charge of each should be based on 
the volume of gas used basis—the load being the same. 

The formula was worked out in complete disregard of a basic 
distinction in cost allocations, that is, that between costs that 
tend to vary with the number of consumers and are virtually the 
same per consumer regardless of the volume of gas consumed 
(commercial charges) and costs that tend to decrease per unit 
of gas as the total volume of gas consumed by the group increases 


(return and items in general and miscellaneous expenses). It 
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costs virtually as much to collect the bill of a day laborer using 
28,000 cubic feet of gas a year as that of a baker using 56,000,000 
cubic feet. Because of this fact, commercial charges are prop- 
erly apportioned among customers on a per meter basis. In 
respect to them the flat rate has broken down in practice. Not 
so with return as it is in the evidence and items in general and 
miscellaneous expenses. It is foreign to elementary economic 
principles to apportion the entire return and all the maintenance 
charges of distribution mains among customers on a per meter 
basis and thus charge a bakery using 56,000,000 cubic feet of gas 
a year no more than a day laborer using only 28,000 cubic feet 
during the same period. The service that the baker receives is 
2,000 times as great as that of the day laborer and the charges 
should, therefore, be 2,000 times as great—if we assume that 
the service is rendered under the same condition as to load. Dif- 
ference in load is the basis for a demand charge and can not be 
considered in cost allocations to an initial charge. In respect to 
these charges and all similar charges the flat rate has not been 
shown to have broken down in practice. 

Note the following taken from page 27 of the report of the 
American Gas Association in evidence as Exhibit No. 23: 

These unit costs, sometimes called the “scientific rate” or the 
“theoretically correct rate,” if applied to the consumption of 
each customer, taking into consideration his demands, will ag- 
gregate an exactly adequate return to the utility. 

In this report, 39 per cent of the return is allocated to the 
initial or customer charge for apportionment among customers 
on a per meter basis. Not so in the report of this Association 
for 1928. In that report, 64 per cent of the return is assigned 
to the initial charge. Why only 39 per cent in the 1926 report 
if 64 per cent in 1928 report is the proper allocation to the initial 
charge? And these are unit costs in the theoretically correct 
rate? The formula is so elastic that a resourceful proponent 
can work out virtually a predetermined result and not a result 
that blends with sound economic principles. The so-called for- 
mula in the evidence is not a formula at all but appears to be 
a device to nullify regulation by indirection. 


“Lest we forget!’ “The small consumer needs the same pro- 
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portion of capital per unit of gas” as the large consumer. If 
so, why allocate any return to the initial charge for apportion- 
ment among customers on a per meter basis? It follows as a 
corollary from the above conclusion that it should be apportioned 
among customers on the volume of gas used basis. We have al- 
ready shown that in 1926 and 1928 formule, 39 per cent and 
64 per cent of the return were respectively assigned to the initial 
charge for apportionment among customers on a per meter basis. 
In the Merrifield formula, it is 34.6 per cent less 7 per cent ap- 
plicable to the 200 cubic feet of gas included in the initial charge 
or 27.6 per cent net. That in Miss Dillon’s formula is 63.6 per 
cent. That is a wider divergence than that between the two 
formule of the American Gas Association heretofore noted. 
And that is the road that is to lead to a “theoretically correct 
rate ?” 

In this analysis we have dealt with basic economic principles 
upon which rate making rests. It shows that costs were im- 
properly allocated to the initial charge in an amount and in vital 
respects that leaves it less than $1 even with the 200 cubic feet 
of gas included. That is fatal to the rate structure under review. 

In the foregoing analysis, we have shown that the rate struc- 
ture committee of the American Gas Association not only dis- 
regarded established economic principles in its cost allocations, 
but that it also ignored facts easily ascertained and so know- 
ingly sponsored cost allocations arrived at unscientifically to be 
used as a guide in rate making throughout the country. The 
formula was not worked out in the interest of sound principles 
in rate making but to create values through higher rates than 
would result from economically sound cost allocations. 

Not only has the company failed to sustain the burden of proof 
as required by law but its contentions as to its cost allocations 
to the initial charge have been disproven in vital respects by 
testimony, brief and cross-examination suggested by Dr. Bauer 
and Professor Bemis, similarly the contentions of Mr. Merrifield 
were shown to be untenable through cross-examination by Mr. 
Hyatt. 

Dr. Bauer and Professor Bemis, as the expert representatives 


of the consumers, conceded that commercial charges and charges 
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relating to return and maintenance of meters are properly in- 
cluded in an initial charge if it can be done legally. That is the 
limit of a permissible per meter charge per month under the evi- 
dence in the case and that only if no legal inhibition exists. But 
such lezal inhibition does exist. 

The company in its brief contends that the tariff is not in 
anywise in violation of any provision of law. I can not agree 
with this conclusion. Under the proposed rate the initial charge 
of $1 per meter per month for which the consumer is entitled 
to use 200 cubic feet of gas, must be paid whether he uses the 
stated amount, more, less, or none at all. The law is very specific 
under Article 4, § 65, subdivision 6. The Public Service Com- 
mission Law states: 

“Service Charges Prohibited. Every gas corporation shall 
charge for gas supplied a fair and reasonable price. No such 
corporation shall make or impose an additional charge or fee 
for service or for the installation of apparatus or the use of 
apparatus installed.” 

The statute requires that the company’s rates shall be based 
on the “gas supplied” and prohibits outright an additional charge 
or fee for service or for the installation of apparatus or the use 
of apparatus installed. When the Brooklyn Borough Gas Com- 
pany proposed a rate of $1 per month for the first 200 cubic 
feet of gas or less, or no gas, and then for all subsequent gas 11 
cents per 100 cubic feet, there is no other conclusion but that 
the rate is based upon something else than “gas supplied ;” that 
it includes “an additional charge or fee for service.” 

Every computation attempting to justify the initial charge 
includes predominantly not the cost of gas but the cost of render- 
ing the service to the individual customers, considered as cus- 
tomers, without regard to the quantity of gas used. The only way 
by which a $1 charge for the first 200 cubic feet of gas could be 
justified as compared with a 11-cent charge for 100 cubic feet 
for additional gas used is to include an assumed cost of service 
in addition to the gas supplied. Each computation thus includes 
charges that are deemed to be “consumer costs” as distinguished 
from the cost of supplying gas. These consumer costs represent 


the assumed cost of rendering service in addition to the cost of 
P.U.R.1929D. 31 
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supplying gas. An initial charge based upon such an analysis 
is manifestly a service charge and is illegal under the statute. 

That the company’s proposal is a service charge was estab- 
lished by the city’s experts, who accurately analyzed the char- 
acter of the charge. It is noteworthy, moreover, that Mr. Merri- 
field, the Commission’s gas engineer, testified, and frankly ad- 
mitted that the schedules as presented constitute,—“‘a concealed 
service charge.” 

The statute contemplates that all costs of every sort shall be 
included in the charge for “gas supplied.” This charge shall be 
reasonable; it must be adequate to cover all costs including con- 
sumer costs, maintenance, overheads, and a fair return on the 
property. If such a reasonable charge has been fixed then there 
shall be no additional charge or fee for service. This is plain 
and explicit. 

The purpose of the legislature is not obscure. The history of 
the statute shows that the intention was to do exactly what it 
provides for,—to base rates upon gas supplied and to prohibit a 
service charge. There is no obscurity. The company is entitled 
to a fair return, but all costs must be provided for in the charge 
for gas supplied. They are not entitled to a service charge but 
must arrange their rates in conformity with the laws of the state. 


Possibly the statute is unwise. Desirable rate policy should, 
perhaps, authorize an initial charge to be determined in each case 
according to the particular facts. But the wisdom of the law 
is a matter with which the Commission is not here concerned, 
and as to which the company has no inherent interest. 

The company presented no persuasive reason through evidence 
or brief that the existing rate should not be set aside while 
searching scrutiny of the evidence shows that it can not be 
legally continued in force. It is my judgment, therefore, that 
the existing rate schedule should be set aside as of July 31, 1929, 
and that the rate in force on July 31, 1927, be restored as of 


August 1, 1929. 
P.U.R.1929D. 








RE BROOKVILLE. 483 


PENNSYLVANIA PUBLIC SERVICE COMMISSION. 


RE BOROUGH OF BROOKVILLE. 
(Application Docket No. 18007.) 


Commissions — Jurisdiction — Intercorporate relations. 
1. The jurisdiction of the Commission tc enforce the duties and 
ebligations imposed by law upon public utilities is unimpaired by the 
intercorporate relations of an operating utility and its holdings, p. 484. 


Parties — Right of subsidiary to protest — Intercorporate affiliations. 
2. An electric company actively engaged within a municipality in a 
business authorized by its charter is entitled to protest, before the 
Commission, an application of a municipality to engage in competitive 
service, notwithstanding the fact that the company might be owned 
and controlled by affiliated interests not subject to the regulation of 
the Commission, p. 484. 
Franchises — Jurisdiction of the Commission — Electric company. 
3. The Commission has no power to hear a dispute between a mu- 
nicipality and a utility as to the consent by the former to the use of 
its streets by the latter, p. 484. 


Monopoly and competition — Resistance to municipal acquisition — 
Electricity. 

4. The fact that a private electric company through intercorporate 
relations has succeeded in resisting the attempts of a municipality to 
acquire the plant does not justify the Commission in approving an 
application of the municipality to engage in competitive service or 
depart from the noncompetitive policy previously employed in applica- 
tions of this character, p. 484. 

Monopoly and competition — Inadequate service — Excessive rates. 

5. Inadequacy of service or unreasonableness of rates are not alone 
sufficient to warrant the Commission in departing from its noncompeti- 
tive policy, in view of the power of the Commission in such cases to 
apply corrective measures directly against the offending public service 
company, p. 484. 

[April 23, 1929.] 


Apprication of a municipality for authority to engage in the 
construction and operation of an electric light plant; denied. 


By the Commission: The borough of Brookville seeks by 
this application approval of the construction and operation of an 
electric light plant and distributing system for electric service 
for street lighting and for service generally to its inhabitants. 
The Solar Electric Company, now rendering service within the 
P.U.R.1929D. 
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borough, has filed and prosecuted a protest on the ground that 
the granting of the application will create a competitive situation 
to the injury of the protestant and detriment of the consuming 
public. 

[1-5] The borough takes the position that the Solar Electric 
Company is without standing to protest on the ground (1) that 
it is only a “dummy” corporation, owned and controlled by the 
Associated Gas & Electric Company, and a subterfuge of owner- 
ship for the purpose of escaping the regulatory powers of the 
Commission; (2) that the Solar Electrio Company is operating 
within the borough without municipal consent to the use of its 
streets. Although a great deal of testimony has been devoted to 
these phases of the borough’s case, we fail to see the materiality 
of the contentions. Without regard to the intercorporate rela- 
tions of the Solar Electric Company and its holding and operat- 
ing companies, the jurisdiction of the Commission to enforce the 
duties and obligations imposed by law is unimpaired. The pro- 
testant maintains its existence and is actively engaged within the 
borough in the business which its charter authorizes. With re- 
spect to the second contention, we deem it sufficient to say that 
it is neither the function of this Commission nor is this the 
forum in which issues of this kind are to be adjudicated. 

The borough bases its application on the statement that the 
rates it is required to pay for adequately lighting its streets, 
parks, and buildings are more than it can afford, and contends 
that in conjunction with its water plant and system it can con- 
struct an electric light unit to supply the municipal lighting 
service at an annual cost materially less than it would otherwise 
be required to pay and at the same time retire the necessary 
capital investment with interest in twenty years; and further, 
that by plant additions and extensions it could assume one-third 
of the domestic and commercial business now done by protestant 
in the borough at an annual profit over and above retirements 
necessary to amortize the capital expenditures, with interest, over 
a 20-year period. 
~ There is no question that applicant borough contemplates 


active competition with the protestant in the proposed service. 
P.U.R.1929D. 
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Its calculations as to revenue are based upon the assumption that 
its service will supplant at least 33 per cent of the service now 
rendered by protestant in the borough. We find nothing in the 
facts of the present case sufficiently persuasive to constrain us 
to depart from the noncompetitive policy hitherto employed in 
applications of this character. It is a policy that has proven 
itself economically sound and one which we would hesitate to 
abandon without compelling reasons therefor. Inadequacy of 
service or unreasonableness of rates are not alone sufficient, since 
we are empowered in such cases to apply corrective measures 
directly against offending public service companies, in proper 
proceedings. We have, under proper circumstances, looked with 
favor upon municipal acquisition of utility plants operating 
within municipalities, and in fact have issued our certificate to 
the Borough of Brookville for the acquisition of the plant of the 
Solar Electric Company (7 Pa. P. S. C. 443). But we cannot 
see our way clear to approve an application such as this for the 
construction and operation of a municipal plant in direct com- 
petition with a company already occupying the field. (See Re 
Catasauqua, 3 Pa. P. 8S. C. 1024, 7 P. C. R. 297, P.U.R.1919C, 
48). 

From a consideration of the whole record, we find and deter- 
mine that the granting of this application is not necessary or 
proper for the service, accommodation, and convenience of the 
public. An order will issue dismissing the application. 





COLORADO PUBLIC UTILITIES COMMISSION, 


RE FAY ELLIOTT et al. 
[Case No. 402, Decision No, 2329.] 


Public utilities — Evasions of law. 

1. Utility operators have a right to take steps to avoid coming 
within provisions of the statute defining a utility status, but they may 
not engage in the operation of a common carriage system by calling it 
something else or by resorting to an evasion or subterfuge, p. 489. 
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Public utilities — Transportation association — Evasions of law. 

2. An association of merchants formed for the purpose of obtaining 
equal transportation of their goods, and purporting to hire the trucks 
and services of an unsuccessful applicant for a certificate of convenience 
and necessity, was held to be engaged in common carriage and to be 
evading regulation in that the business was in fact really carried on 
by and for the sole benefit of said individual, p. 489. 


Public utilities — Contract carriers — Third party. 

3. The interposition of some third party, whether it be an in- 
dividual, an organization of some sort, or a government, in the making 
of a contract between the operator and his customers cannot change 
the fundamental status of the service involved, p. 496. 


[June 27, 1929.] 


Hearne by the Commission on an order to a transportation 
association to show cause why it should not be required to cease 
and desist from operation; operations ordered to cease and de- 
sist. 

Appearances: Crump and Riley, Denver, Attorneys for re- 
spondents; Jack Garrett Scott, Denver, amicus curie. 


By the Commission: The Commission entered an order re- 
quiring Fay Elliott, the members of the Fort Lupton Mer- 
chants Association, B. F. Brown, M. A. Devereaux, and Mrs. 
Fay Elliott to show cause why the Commission should not en- 
ter an order requiring them to cease and desist from operating 
as a motor vehicle carrier as defined in Chapter 134, Session 
Laws of Colorado, 1927. They all denied that they were engaged 
in the operation of common carrier system but claimed on the con- 
trary that the said association had employed the said Fay 
Elliott to operate the association’s truck business for it. 

At the hearing it appeared that the said Fay Elliott, herein- 
after referred to as Elliott, twice had been denied the certificate 
of public convenience and necessity by this Commission; that as 
the second application had been denied, certain proceedings were 
conducted by Elliott, his wife, and the members of the so-called 
association. An instrument bearing date September 10, 1928, 
was circulated among the merchants of Fort Lupton. Fifty- 
six of them signed. This instrument provides that the parties 


shall buy or lease one or more trucks, employ some suitable in- 
P.U.R.1929D. 
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dividual or individuals to operate the truck or trucks, and pay 
a reasonable amount for the performance of such duties. It 
further provides for the appointment of three persons, nam- 
ing them, with power to sign, execute, and deliver all neces- 
sary contracts to make purchase of such truck or trucks, and 
generally to carry out the terms and conditions of “this plan.” 
The committee is given authority to appoint a secretary and 
treasurer. The funds in the treasury are to be used (1) for the 
payment of salaries of truck drivers, (2) for the payment “of 
a reasonable sum per month for the services of such secretary 
and treasurer, provided that a reasonable amount, to be deter- 
mined by said committee, shall be retained in the treasury for 
the purpose of repairs and incidental expenses, and to create a 
sinking fund to be used later for the purchase of any truck or 
trucks which the association through its said committee may 
deem desirable.” The instrument further provides that the 
members shall pay such charges for the transportation of their 
freight that shall be fixed by the said committee with the proviso 
that such charges shall in no event exceed those made by public 
carriers doing business over the same line. The parties agree 
that the contract shall be in force and effect for two years and 
that all of their goods, wares, and merchandise shall be trans- 
ported by the truck or trucks “owned or leased by the parties 
hereto.” On the 14th of the same month, a meeting was held at 
which ten of the signers of the said agreement were present. At 
this meeting the three men who had been appointed as a com- 
mittee by the contract were further “selected to act as a com- 
mittee,” . . . “with full power to lease or purchase, in the 
name of, and for the use and benefit of,” the members of the 
association, one or more trucks. At this meeting they were 
further authorized to employ some person to operate any truck 
or trucks owned or controlled by the association and to select 
a secretary and treasurer. 

At the said meeting it was further voted “that after the wages 
of any person or persons employed to drive and operate a truck or 
trucks of said association, and the payment of any salary agreed 


upon for such secretary and treasurer, that all moneys received 
P.U.R.1929D. 
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from the members of this association shall be kept by said secre- 
tary and treasurer and deposited in some reliable bank to be used, 
first, for the expenses of operating any truck or trucks and for 
any necessary repairs thereof, and that all other moneys paid in- 
to the treasury be retained as a fund, for the sole and only pur- 
pose of purchasing in the future any truck or trucks which said 
association may need in the operation of the business of its said 
members.” 

On the same date as the last mentioned meeting was held, 
the executive committee met and voted to purchase from Elliott 
a 2-ton truck for consideration of $1,000, “and to make payment 
by the issuance of a promissory note for $1,000 for a period of 
two years, with interest at 6 per cent per year.” At the same 
meeting it was voted to elect Elliott’s wife as secretary and 
treasurer “to serve as long as satisfactory to the committee at a 
salary of $25 per month.” Six days thereafter an agreement was 
entered into by and between the association and Elliott. It 
purports to engage him to do the trucking and to agree to pay 
him $225 per month “out of the funds in the treasury of said 
association.” In the agreement the association undertakes to 
furnish for Elliott’s use one or more trucks and to pay all neces- 
sary charges for repairs on such truck or trucks, and all expenses 
incurred in the operation thereof, including gas and oil. At 
a meeting of the executive committee held on December 1st, it 
was voted to make a payment of $40 on the $1,000 truck note 
on or before January 1, 1929. When the case was heard on 
March 12th, it appeared that this $40 was the only payment 
which had been made. 

At a meeting of the committee held on February 1st, it was 
voted “to lay away each month in a separate bank account $15 
to be used as a sinking fund for repair and replacement on the 
truck, and for rental on substitute truck.” 

The evidence showed that there are some fifty-eight or sixty 
merchants of one kind or another in Fort Lupton. One witness 
for the respondents testified that two Fort Lupton merchants 
only were not members of the association. Another testified 


that there were six such merchants, however the latter could re- 
P.U.R.1929D. 
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call only two. It developed also that Elliott had been using, 
without any charge made for such use, a second truck in hauling 
freight to the members of the association. 

[1] The question which the Commission has to decide is 
whether the parties are engaged in the operation of a motor 
vehicle carrier system or a common carrier business. We take 
it that they have a perfect right, under the law, to take steps to 
avoid coming within the provisions of the statute. On the other 
hand, it is equally clear that they cannot engage in the operation 
of a common carrier system by calling it something else or by 
resorting to an evasion or subterfuge. 

[2] At the date of the hearing there was very little money in 
the treasury. After some four or five months’ operations, the re- 
turns from the business had been sufficient only to pay the op- 
erating costs, including the salaries of Elliott and his wife, and 
to make one payment of $40 on the $1,000 note. It is evident 
that the parties in fixing the salaries of Elliott and his wife hit 
upon a total amount for the two of them which very nearly 
equalled the gross returns of the business after deducting such 
operating expenses as gas, oil, ete. No money had been paid 
Elliott for the use of the truck, which he did not sell the associa- 
tion. It is evident that at the rate the association was paying for 
the truck which it purported to buy, at the end of two years the 
note would be far from paid. It appears obvious also that the 
$15 a month voted to be laid away as a sinking fund for the 
repair and replacement on the truck and for rental of a substitute 
truck would be wholly inadequate for the purposes stated. 

Another very important consideration in the opinion of the 
Commission is that the contract with Elliott does not obligate 
the members of the association to pay him except “out of the 
funds in the treasury.” In other words, if the returns from the 
freight operations were not sufficient to make payment of the 
salary named, it would not be paid. It is also of some signifi- 
cance that Elliott’s wife is to be paid $25 per month “only as long 
as satisfactory to the committee.” 

Was the purpose of creating the situation to keep Elliott in 


business? Or, we may ask, when all forms and formalities are 
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laid aside and we look, as we must, to the substance of things, 
whose transportation business is this, Elliott’s or that of the Fort 
Lupton merchants? It is well established that the substance 
of the situation is controlling. As was stated by our supreme 
court in Davis v. People ex rel. Public Utilities Commission, 79 
Colo. 642, P.U.R.1926E, 635, 637, 247 Pac. 801, “Contrary to 
popular opinion, mere schemes to evade law, once their true 
character is established, are impotent for the purpose intended. 
Courts sweep them aside as so much rubbish.” 

In Jacksonville-Springfield Transp. Co. v. Beeley, P.U.R. 
1926E, 742, 746, it appears that after Beeley had been denied 
a certificate, an association called “The Morgan-Sangamon Deal- 
ers’ Association,” which had a constitution, by-laws, and a 
membership rostrum, was organized. Each member paid a fee 
of $1. Beeley received directly all freight revenue. The Illinois 
Commission in disposing of the case said: 

“It is the substance, and not the mere form of a transaction, 
which the law regards as essential. Neither courts nor Commis- 
sions will be blinded or deceived by mere forms of law, but re- 
gardless of fictions will deal with the substance of the transaction. 
The instances in which courts have swept aside mere forms in 
order to get to the substance of transactions where attempts have 
been made to evade the operation of some law by subterfuge, are 
too numerous and too common to require citation, and the evi- 
dence in this case shows conclusively that the Morgan-Sangamon 
Dealers’ Association was organized as a mere subterfuge to evade 
the operation of the statute and to avoid the effect of the Commis- 
sion’s previous order entered herein, and such evasion cannot 
be countenanced by courts or Commissions.” 

Another somewhat similar case is Ft. Lee Transp. Co. v. Edge- 
water, 99 N. J. Eq. 850, 133 Atl. 424, 425. The Ft. Lee Com- 
pany made a contract with a West Ft. Lee Workers’ Club for the 
transportation of workers between West Ft. Lee and Edge- 
water. Each member was required to pay 10 cents per month 
for dues and 90 cents a week for twelve rides. Although the 


service was to be rendered primarily for the members of the club 
P.U.R.1929D. 

















RE ELLIOTT. 491 


and their families, the membership was entitled to extend serv- 
ice privileges to any person residing or being employed within 
the county who should pay the dues and weekly tax. The court 
in deciding the case said: 

“That this complaint is comprehended within the definition 
must be obvious, if we apply the equitable consideration that the 
substance of the thing, and not the mere color or form which it 
assumes or invokes for the manifest purpose of evading regula- 
tion, must be kept conspicuously in view. 

“So impressed was the learned vice chancellor with the arti- 
ficial character of the ‘club’ device that he declared: ‘I am 
inclined to the belief that the organization of a “club” is merely 
for the purpose of defeating the application of the borough ordi- 
nance,’ thus furnishing, one might say, a sufficiently cogent basis 
for declaring the complainant a joint adventurer in an enterprise 
avowedly designed to transgress the law, in which light it cannot 
be said to possess hands entirely immaculate.” 

Other cases somewhat the same in effect are: Restivo v. West, 
149 Md. 30, P.U.R.1926A, 639, 129 Atl. 884; Goldsworthy v. 
Maloy, 141 Md. 674, P.U.R.1923C, 626, 119 Atl. 693; Franchise 
Motor Freight Asso. v. California Shippers (Cal.) P.U.R.1925C, 
382. 

We are, therefore, compelled to and do conclude and find that 
in substance the business in question is that of Elliott’s and that 
although the action of the members of the association is not 
maulum per se, it was taken for the purpose of evading the law 
and to make possible Elliott’s continuance in business. 

Assuming then that the business is in substance that of Elliott’s, 
the next question is whether or not the operation is that of a 
common carrier. That it is such an operation, we think, admits 
of little, if any, doubt. As we stated, the membership of the so- 
called association includes practically every merchant and busi- 
ness man in the town of Fort Lupton. As we have often pointed 
out in other cases, no common carrier can or does serve the whole 
public. On this point we quote again from the Davis case, supra, 


at p. 637 of P.U.R.1926E: 
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“Tn determining whether a business is that of a common carrier 
‘the important thing is what it does, not what its charter says.’ 
Terminal Taxicab Co. v. Kutz, 241 U. S. 252, 60 L. ed. 984, 
P.U.R.1916D, 972, 36 Sup. Ct. Rep. 583, Ann. Cas. 1916D, 
765. A service may affect ‘so considerable a fraction of the 
public that it is public in the same sense in which any other may 
be called so. . . . The public does not mean everybody all 
the time.’ Id. 


“Had defendant made all, save one, of the shippers of freight 
in that territory, or all purchasers of postage at any postoffice 
therein, members of the association, and claimed that such limita- 
tion converted an otherwise public into a private carrier, the con- 
tention would be so absurd as to be instantly rejected. But the 
reasons for that rejection would be the identical reasons which 
demand rejection of defendant’s contention in the instant case: 
(a) The proportion of the public served is so large as to be the 
public; (b) the limitation is a mere device to hoodwink the law.” 

We quote as follows from our decision in Re Exhibitors Film 
Delivery & Service Co. P.U.R.1928E, 623, 629: 


“The Pennsylvania Public Service Commission in Wayne 
Transp. Co. v. Leopold, P.U.R.1924C, 382, held that two men, 
both working in a mill, one owning a five-passenger car, the other 
a seven-passenger car, making morning trips from home to the 
mill and evening trips in return, carrying on these trips with 
them eleven other workmen who resided in the same place and 
were also employed at the mill, or in the town in which it was 
located, were common carriers. The contention of the operators 
in that case was much the same as that in this one. According 
to the Commission, “They base this contention mainly upon the 
allegation that they do not hold themselves out as carriers for 
the public at large, or for passengers indiscriminately, inasmuch 
as the passengers they carry, are, practically speaking, the same 
persons every day. In effect, the contention of respondents is 
that their passengers are carried under private contract.’ The 
Commission continuing, said: ‘With this contention the Com- 
mission cannot agree. Courts and Commissions have repeatedly 


held that the distinction between common and private carriage 
P.U.R.1929D. 
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does not necessarily depend upon whether written or oral con- 
tracts have been entered into but rather upon the nature and 
character of the carriage or service rendered and upon actual 
conditions of service as disclosed by testimony.’ (Underscoring 
ours.) The Commission quoted from another case decided by it, 
one significant sentence of the quoted matter being: “There are 
numerous acts which tend to establish common carriage; that all 
of them must exist in a particular case in order to establish com- 
mon as distinguished from private carriage, is not the law.’ 

“The California Railroad Commission, which probably has 
done more work than any other State Commission in the field 
of regulation of automobile carriers, held in Forsythe v. San 
Joaquin Light & P. Corp. P.U.R.1926C, 344, that a corporation 
in transporting its employees and their families by auto stage on 
public highways between a city and its construction camps for 
definite fares fixed by written instructions to its labor agent and 
noted on employment contracts for dedudction from wages, is a 
transportation company as defined by the Auto Stage and Truck 
Transportation Act of 1917.” 

In Re Thome (S. D.) P.U.R.1927A, 860, it was held that 
the carrier in question who did enter into written contracts with 
about 65 shippers in three communities was a common carrier. 

We quote as follows from the decision of the Pennsylvania de- 
cision in Wilkes-Barre R. Corp. v. Hartman (anno.) P.U.R. 
1925E, 810: 

“The undisputed facts are that the mill employees who ride on 
the Hartman busses were former riders on the cars of the Wilkes- 
Barre Railway Company; that they pay for their rides on the 
busses with 7-cent tickets, and that the service performed is es- 
sentially a service of public transportation. It is true that the 
respondent submitted a form of agreement or a lease made with 
the manager of the silk mill, for the daily operation of the buss- 
es. Clearly under the circumstances existing, the agreement 
or lease has no effect whatever in divesting the service rendered 
from its attributes of common carriage, or of investing the service 


with any of the features of private carriage. The agreement 
P.U.R.1929D. 
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in question and the roundabout method of collecting fares from 
the passengers, are transparent subterfuges. The Commission 
is called upon not infrequently to deal with forms of subterfuge 
under which violators of the law seek to evade its provisions or 
to disregard orders of the Commission. In Lehigh Valley Transit 
Co. v. Bauder, 10 P. C. R. 105, and in York R. Co. v. Longstreet, 
13 P. C. R. 27, the Commission was called upon to deal with 
comparable cases, although the subterfuges employed were not 
the same as in the present instance.” 

The Oklahoma Commission has even gone so far as to hold that 
the defendants transporting freight and merchandise under 
separate contracts with five individuals and firms who “were the 
principal business houses engaged in their respective line of com- 
modities in Oklahoma City” were common carriers. 

As we pointed out in Re Sullivan, Case No. 398, courts and 
Commissions generally do not adopt a strict construction of the 
common law definition of a common carrier. The definition 
laid down by our supreme court in Schloss v. Wood, 11 Colo. 287, 
290, 17 Pac. 910, is substantially the same as all other abstract 
definitions with which we are familiar. See 10 Corpus Juris 39, 
40. 

We pointed out also in that case that in our opinion the legis- 
lature did not intend, in making its definition of a motor vehicle 
or common carrier, to change the common law definition. 

The case of Terminal Taxicab Co. v. Kutz, 241 U. S. 252, 60 
L, ed. 984, P.U.R.1916D, 972, 36 Sup. Ct. Rep. 583, Ann. Cas. 
1916D, 765, was followed by the Illinois Commission in Chicago 
Motor Coach Co. v. Edgewater Beach Hotel Co. P.U.R.1926D, 
167. 

It is obvious that the percentage of passenger business done in 
Washington by the Terminal Taxicab Company, and in Chicago 
by the Edgewater Beach Hotel Company, which was serving the 
guests of certain hotels only, was much smaller than the percent- 
age of the total Fort Lupton freight business which is handled 
by Elliott. We believe, as we have said before, that in determin- 


ing whether or not a given carrier is operating as a common car- 
P.U.R.1929D. 
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rier, the test is to what extent he is serving the public in his field 
of operations. 

Of course, it is fully appreciated by the Commission that the 
legislature has not attempted nor authorized this Commission to 
to attempt to convert a private carrier into a common carrier. 
In one of the cases cited by the respondents’ attorneys, Michigan 
Pub. Utilities Commission v. Duke, 266 U. S. 570, 69 L. ed. 445, 
P.U.R.1925C, 231, 45 Sup. Ct. Rep. 191, 36 A.L.R. 1105, it 
was stated that the operator was serving three customers. It is 
true they were being served under a written contract. But the 
important point was not that the customers being served had 
written contracts; it was that the customers were limited to three. 
The question is not whether one is a contract or common carrier ; 
it is whether he is a common or private carrier. One hauling 
for a sufficiently large portion of the public so as to be classed as 
a common carrier cannot, by the simple expedient of having his 
customers sign a uniform written contract, convert himself into a 
private carrier. As was said by the Pennsylvania Commission 
in Wayne Transp. Co. v. Leopold, P.U.R.1924C, 382, “the dis- 
tinction between common and private carriage does not neces- 
sarily depend upon whether written or oral contracts have been 
entered into.” 

A case commented on by this Commission in the decision in 
the Exhibitors Film Case (P.U.R.1928E, 623) is Hissem v. 
Guran, 112 Ohio St. 59, P.U.R.1925C, 695, 146 N. E. 808, dis- 
cussed and quoted from by the attorneys for the respondents. 
The Court said in that case (at p. 809), “The authorities are 
equally uniform in holding that, if a carrier is employed by one 
or a definite number of persons by special contract . . . he is 
only a private carrier.” We cannot, as we stated in the Ex- 
hibitors Film Case, supra, agree with this position taken by that 
court “because without question, taken literally, it is wholly out 
of line with the authorities in the country bearing on the point.” 
If the statement were literally true, a man could haul for all of 
the dairy farmers in a county or the state if he went to the trouble 
of having each one of them subscribe his name to a formal con- 


tract. 
P.U.R.1929D. 
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It may be stated in passing, however, with reference to the 
Hissem case that the contract before the court was one with a 
branch of a trade organization which doubtless was created for 
some other purpose than to enable one man to do its trucking. 
Here the membership of the Fort Lupton organization consists 
generally of all kinds of business men in the town, organized for 
the sole purpose of securing transportation. 

[3] The interposition of some third party, whether it be an 
individual, an organization of some sort, or a government, in the 
making of a contract between the operator and his customers can- 
not change the fundamental nature of the situation. We quote 
as follows from our decision in the Exhibitors Film Case, supra, 
at p. 629 of P.U.R.1928E: 

“The port of Seattle, which was operating a ferry, entered 
into a contract with a bus company by which the latter agreed to 
transport passengers going to or from the ferry. The bus com- 
pany was held to be a common carrier. State v. Ferry Line Auto 
Bus Co. 93 Wash. 614, 161 Pac. 467. In Textile Alliance v. 
Keahon, 125 Mise. 400, 211 N. Y. Supp. 205, it appears that 
the trucker had a contract with the United States for the exclu- 
sive transportation of imported merchandise from the steamship 
docks to certain places of appraisal. The United States re- 
stricted this service to one operator and paid him his certain 
charges. However, the importers reimbursed the Government. 
The operator was held to be a common carrier.” 

The Commission, therefore, finds that Fay Elliott, his wife, 
Ruby B. Elliott, the so-called Fort Lupton Merchants Association 
and the component members of the same, are engaged and partici- 
pating in the unlawful operation of a motor vehicle carrier sys- 


tem. 
P.U.R.1929D. 
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is a steel roofing and siding sheet 
made proof against rust and corro- 
sion by three impervious protective 
coatings: (1) a layer of asphalt; (2) 
a layer of asbestos felt; (3) a thick 
waterproof cover. The ideal cover- 
ing material for many types of util- 
ities buildings. 
Ventilation Systems | 
ikylights for Sub-stations, 


H. H. ROBERTSON CO. 
GRANT BUILDING 
Pittsburgh, Penna. 
Branches in All Principal Cities 
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Earll Catchers and Retrievers 





















WE have specialized in Trolley Catch- 
ers and Trolley Retrievers for more 
than twenty years. Let us help you with 
your trolley troubles. Samples furnished 
upon request. 


C. I. EARLL, YORK, PA, 


CANADIAN AGENTS 
Railway & Power Engineering Corp., Ltd., Toronto, Ont. 
IN ALL OTHER FOREIGN COUNTRIES 
International General Electric Co.. Schenectady, New York 
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FRU EHAUF 
CARRYALLS 


ALL Fruehauf Carryalls can be 
furnished in the Semi-Trailer 
type and may be used interchangeably on tor trucks constantly busy at productive 
all tractor trucks equipped with the hauling. Investigate the Fruehauf Semi- 
lower half of the Fruehauf Fifth Wheel. Trailer idea for making heavy hauls. 
This plan of operation keeps your trac- 





Oldest and Largest Manufacturers of Trailers 
Semi-Trailers, Four-Wheel Trailers, Adjustable Pole Trailers, Heavy-Duty Carryalls 


FRUEHAUF TRAILER COMPANY 


Branches and Distributors In All Principal Cities 
10950 HARPER AVENUE—DETROIT—MICHIGAN 











We Deal in the Securities of 


The Tennessee Electric Power Company 
Portland Electric Power Company 
Commonwealth Power Corporation 


Bangor Hydro-Electric Company 


E. W. CLARK & CO. 


N. E. cor. 16th & Locust Sts. Philadelphia, Pa. 
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More Than 450, 000 People 
Living in 38 Countries 
Own Securities of the 

Cities Service Organization 





Organized in 1910 as a holding com- 
pany for three subsidiaries, Cities Ser- 
vice Company has developed into an 
international organization with com- 
bined assets of over $913,000,000. Its 
subsidiary companies, numbering more 
than 100, serve 4,000 communities in 
the United States and Canada with 
necessities of modern life — electric 
light and power, natural and manufac- 
tured gas, and petroleum products. 


Last year Cities Service public utility 
subsidiaries sold 1,420,000,000 kilowatt 
hours of electric energy to 400,000 cus- 


tomers and 93,600,000,000 cubic feet 
of natural and manufactured gas to 
445,000 customers. 

Petroleum subsidiaries had an average 
daily production of 54,000 barrels and 
marketed a total of 814,300,000 gallons 
of petroleum products. 

Further information will be furnished 
without obligation. 


I llors in the past have recommended Cities Service Common stock as a 
security to a and hold. The wisdom of their choice has been amply demonstrated. An in- 
vestment of $1,000 in this security on June 1, 1924 would have a present market value of 
more than $11,000 if all stock dividends had been held and all cash dividends rei d 


HENRY L. DOHERTY & COMPANY 


60 Wall Street © New York City 
Branches in principal cities 
Fiscal Agents for Cities Service Company 














Henry L. Donerty & Co., 





60 Wall St., New York City 








Please send me full infor- 











mation about Cities Ser- 
vice Common stock. 
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ECONOMICS OF THE ELECTRICAL INDUSTRY 
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‘THE FARMER HAS USE FOR MANY TIMES MORE ELECTRICITY THAN THE AVERAGE CITY HOUSEHOLDER’ 


Farm electrification . . achievement and opportunity 


The helping hand of electricity today is 
weaching far beyond the limits of thickly 
populated areas. Already three hundred and 
fifty thousand farms are enjoying the same 
electrical service that is available in cities, 
while almost an equal number have installed 
independent electrical service plants. The 
next five years, it is conservatively predicted, 
will see a million more farms electrified. 

Home and barnyard lighting is only a 
small part of the service that elec- 
tricity can perform for the modern 
farmer. Milking, threshing, pumping 
and irrigating are broad fields for 
electric power in agriculture. The 
lighting of poultry houses increases 
egg. production. Cooking 
and water-heating with 
electricity are now econom- 


The Sign of a 
Westinghouse 
Dealer 


Westinghouse 


ical realities. And thousands of farmers are 
finding that electric refrigeration pays for 
itself in better prices for milk and cream. 

Westinghouse developed much of the 
equipment that made extensive farm elec- 
trification, possible. The first manufacturer 
to provide a generating service that required 
no attention from month to month, Westing- 
house also introduced the automatic 
electric range and developed the auto- 
matic storage water heater. Westing- 
house supplies a complete line of 
household appliances and motors and 
controls to fit every farm need. And 
Westinghouse holds the good-will of 
the farmer by extending its factory serv- 
ice through service shops 
strategically located in 
all sections of the couniry: 








